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CRETE. 


The PREFACE. 
O reduce this Controverſy to 
Matter of Fact, was, Ithought, 
the Way to bring it to a ſnort 
nd a fair Iſſue, For, that it has been 
e Common Uſage of the Realm, 
or all Orders and Degrees of Men af- 
er Revolutions to ſubmit to the Princes 
at were poſleſs'd of the Throne. with 
e Conſent of the States: That the 
uthority of theſe Kings, to which the 
ubjects ſubmitted, ſwore, and paid 
llegiance, was owned in the ſuccee- 
ing Reigns of the Kings who were 
eir Rivals: That the Judicial Pro- 
dings, and adjudged Cafes in the 
ourts of Kings de jure, which do ful- 
acknowledge that Authority, are ex- 
nt in the Tear Books of thoſe Reigns: 
hat the ſolemn Reſolutions, and de- 
ared Opinions of Judges, and great 
wyers, both ancient, and modern, 
nich I have produced for this Autho- 
ty, were really delivered by thoſe Jud- 
5and Lawyers: That all the publick 
EEE at Sta- 


by any: That the Prince in Poſſeſſia 
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statutes, which were made by Kings d 
falto, have ever had the Force of Laws of 
this Realm, have been always pleaded 
as ſuch in the Courts of ſucceeding 
Kings that were their Rivals, withouſ| 
any Confirmation, or pretended Conf 
firmation,and have been recited as ſud 
by Kings de jure and their Parliaments 
That when 5 25 Ed. III. was made 
as well as in all times before that Sn | 
tute, by the Common Cuſtom an 
Uſage ob the Realm, the Unpoſſeſs dF 
Unrecognized Heir was never ſkiled and! 
held to be our Sovereign Lord the Kin 


of the Crown and Kingdom was a! 
ways ſtiled and held 8 5 our Soyo 
reign Lord the King: That in the f. 
Year of Henry VII. a Statute was mad 
which declares that to ſerve. the Kine 
for the Time being is the true Duty au 
Service of Allegiance, and ſecures ti 
Subjects in the Diſcharge of that $ 
vice; and that this Law has never bet 
Repea led by any ſucgeeding * re 

wee 
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S af 
8 M atute Bool, a Law of this Realm: Are 
1ded$ll Matters of Fart. 
ding Now chere is but one way to anſwer 
houMatters of Fact, which is to deny them. 


on And tho theſe Authors have attempted 
ſuchFhis in an inſtance or two, yet they have 
-nesFWlone it fo. faintly and unſucceſsfully, 
adefſnd the Evidence againſt them is ſo 
Sta&lear and full; that inſtead of roundly 
anÞcnying cheſe Facts, they have had re- 
-{dFourle to the Salbe of ſub ratione jurts, 
and the Preſumptive Conſent, &c. with 
Lind vhich (tho they have not the leaſt 
ToffAuchority for either from our Lawyers 
Ar Law- books) they think toturn off the 
oye force of what has been urged both from 
- ihe Common Laws and the Statute 
adBook, But this is not anſwering, but 
Linerading, tis ſetting up their private 
Opinions againſt Fact and Law, or 
ay ing the Laws aſide, and ſetting an 
Hypotheſis in cheir Place. Hl 655 
vel le is certain, that the Schemes of Go- 
; (ernment which have been form d by 
en ns . 1 _ fore 


Nueen, but ſtands, at this Day in the 


1 = The PREFACE. 
ſoine Men of leiſure, are perfect Strat 
geis to our Laws, Laws are Rules given 
by che Supreme Authority,  obliging 
the Subjects to regulate their Action 
by them, in Order to the Publick 
Peace and Trafi quilit) of the Realm; 
without any fegard to't the Patriarchal 

. or Popular Scheme. And cherefore't 

| ſuch as dictate fi om either of the 
Schemes, that Maxim of Law is a uf 
ficient Anſwer, Lex an Aicit, iger 1 

e deer. 0.0 55 
Some, know, doubt, netic A 
man Laws are 'fufficietir to juſtify ou 
Actions in foro intern, and t ſatisfy Con 
ſi˖cience. But they are to conſider, the 
| Conſcience is to bs directed by ſor 
Rule, In Matters of. Faith, 10 D. 
vine Inſtitutions, Divitie Revelation 
our Rule; In Eccleſiaſtical Matters 
zs diſtinguiſhed from Divine Inſtitu 
tions, the Laws of the Church; 11 
Civil Matters, the Laws of th 
State, fo long as they enjoin nothin 


contrary to the Law of God: If * 
8 | J 


J 


* na ef: 

40, We have 4 plain Apoſtolical Rule; 
Fade Guben than Man; If they 98 
not, Refs noche Af oftolical Lale 
FO plain D obey Meg | 


Civil Affairs a s to tl Form of Govern- 


1 were to the Jewiſh Nation. 
Neicher has the Revelation of the'Go- 
ſpel made afy Alteration in this Matter. 
os: 175 therein, 1, 9727 commanded] in ge- 
ne 

left to e from the Laps of every 
Country; Wo che Magiſtrate is, and 
What * tende is due to Him. Our 


Gorefnment under which he lived, anf 


of the World, but left them in the 
fame State in which he found them. His 
Apoſtles, and their S Süccklſots aftet them 
did che face,  wherhies rhey propagared 
ny the Goſpel wichin, ör without the Li- 
ing thirs of he Roman Empire. The Ad- 


A 4 * 


God ergen no particular Laws in 


ta or. the Meaſures of Obedience, 


be £4 Magiſtrates, &c. but are 


ha Bleſſed Lotd hianlelf fumiteed to the 


made nd Change in che Goveth ments 


vantage which Divine Revelation has 


San: 


1 * 

a 
_ 7 
1 


105 
vernment and Rul ceſſion to it 
to Mankind, I ſhould chink niy {elf not 
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It has fi oby ected that the Act of 
he 13 Elix. c. 1. is expired. If chat 


the Leg illatute of the Realm hath in 
that AG aſſerted the Limitation of the 
Deſcent and Inheritance of the Crown 
to be within the Ver rge of its Power. 
But it is not true that the Act x 3 Hlix. 


h Treaſon indeed was 1 that 
be Act making 1 it High Treaſon, only. during 
50- the Queen 7 Life, pos any one to affirm that 
it, the Queen and her Two Houſes of Parlia- 
VW nent could ot make Laws of ſufficient Force 
ot Ml and Validit ty to bind the Deſcent and loheri- 
.cc of the Crown, But the. act it ſelf 
bo was fo far from being Temporary, or 


it WI expiring with che Queen's Life, A 


15 <xpreſly. make: $ it for fetture of Goods, and 


to Chattels, for an any one to affirm the Jan ame af: | 


aer the Rueen's Death. 
1 After I have proved the Legiſlative 


— 
* Sre Number V. in the Appendix, 1 
| ment: 


ere true ; it is never the Jeſs true, that 


c. I. is expired: The Penalty of High 


Authority of the King fort the time 
being, with bis Two Houſes of Parla- 


„ 
"x 
1 
2 
1 
7 


1 1. bnkkactk 5 
then: I thitik; I need ſay tio tote d 
the Heredit4ry Beſcent of che Crow! 
cing. Toned by Act of P rliament 
Which i 18 cheVrinci pal Queſtion beryi 
me and thefe Kitthors ori this Head. Na 
whether the Crown, isE Aereditaty : ? Fo 
that it is ſo; is agreed on both! Hands; 
And che aforefiid Act i is 10 far from 
making! it Elecklve, that it plainl). ack 
nowledgesrhe! Inheritance 'of the'Cr rows, 
whilſt it aſſerts chat its Lale ſtlance my 
be linuted by Parliament; 4 nay the Ad 
expreſly makes it equally penal, f. 
any 10 affirm or maintain that the Comm 
Laws of this Realm, not altered by Parli 
Hent, 7515 not to dirett the Right of th 
Croton of E land, as to afficin that th 
Auen and ber two Houſes of 


3 ' Parlianion 
could ot Limit the Deſcent and, _Iuberiiaig 


„ 


And cheiefore the Quilti5n betwix 
Kate Authors and me 18, whether the 
55 Al and -Deſcenc of the 


— "OE — A. 
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* See the ere . the Clauſe 73 the A Nan. V. 
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Crown is indefeaſible and unalienable? 
a theylaffitm: Or under the Direction 
of che Legiſlative Power ? as I'-haye 
not only RY! or en fully 
proved: 1 N NO 
Havin ng ena in p. 7. to Letheges 
ch the Scote Secretaty's Letter, and to 
ou Sir Themas Craig Bock of the Right: of 
ck. Succeſſuw,” for farther Proof that Heury 
vn. VIII. did pot execute the Power given 
9 him by Parliament, to nominate à duc. 
Ad ceſſor by His laſt Will and Teſtament, 
f Signed with his own Hand, 1 have 
thought fit to Print a Citation from 
py ech of them in the Appendix. 
1 What Lebington ſays, carries he grea- 
ter Weight, becauſe he appeals for the 
Truth of it, not only to Sir William 
Cecil, the Miniſter of State to whom he 
writes, but to ſevefal Noblemen then 
alive who could not but know, whether 
what he affirms to have been done in 
open Parliament thirteen Years before, 
was really done, or not; for his Letters 


F ² Q Ge... 


. 7 hn fs wth ® 


bear 
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The PREFACE. 
bear date Jar. 14. 1566, and that wa 


done in Parliament in the firſt Year of 


Queen Mary, which was in 1553. | 
need ſay ee of dir Thomas Craig, 
who wants no Authority with the Wri- 
ters on that {ide of the Queſtion: And 
therefore let me put the Remarker in 


mind that how little ſoever the Caſe of 


Barbaricus or Barbarius, which he cite 
from Hottoman, as to his purpoſe, hell 
find by Craig, that it is miſtaken too, 
If ah | Remarker has not miſtaken 
 Hottoman, Hottoman has miſtaken the 
Caſe in Law. 
I have been larger in my Reply to 
the Author of the Remarks on My. Hig: 
dens Eutopian Conſtitution, as he 1s 
pleaſed to call it, than to the Author 
of a Letter from the Natural Bum 
Subjef, becauſe he does not ſo fle- 
- quently. and ſo long wander from the 
— as the latter, who ſomerimes 


PE: EY OT 


— 


Aci ef Succeſſion, p. 29). Te 1 0 
15 ole 
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oles Sight of it for many Pages toge- 
her, however what is ſaid to one of 
hem, is generally a Reply to both. _ 

As to the Engl:ſh Conſtitution fully ſtated 
which came very late ro my Hands, I 
have only taken ſo much notice of it, 
25 to ſhew, it would not have deſerved 
more, had it come ſooner. 

I cannot but think my 1 
alter they have read my Defence, muſt 
be convinced they have made very many 
and great Miſtakes in our Engliſh Hi- 
ſtory, which yet they have delivered 
with as great Aſſurance, and drawn im- 
portant Conſequences from them. It 
may poſſibly not be ſo eaſy to convince 
them of their Miſtakes in Law, becauſe 
the Senſe of Laws will more eaſily bend 
to an Hypotheſis, than Matters of Fact, 
which are inflexible. However a Con- 
viction of their Miſtakes in Hiſtory 
ſhould, merhinks, lead them to ſuſpect 
they may be miſtaken in the Senſe of 
our Laws, where their Aſſurance can- 
not be greater, than it has been in che 

formier, 


| 
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| former; and their Study, Lbelieve, ha 
been leſs. They ſhould ſuſpect this the 
rather, when they conſider, that they 
differ from thoſe, whoſe Profeſſion ic is 
and who are in a manner unanimous in 
theſe Points of Law, whilſt themſelves 
| ht differ from them, do in ſeveral of 
theſe Points differ from one another too, 
But whether the Writers ſhall make 
wels Reflections or no, methinks ſome I 
of their Readers, who are apt too im- I, 
plicitely to take Things upon Truſt, k 
ſhould nor, if they read on both ſides, 
fail to make won _ However I think 
neither ſhould eſteem it (as my 4. 
ſwerers have done) an ill Office in thoſe, I. 
who believe them miſtaken, to endea- 

your to ſer them right, and to bring them 

into an Eſtabliſhment, which (if they I 
could lay down their ðcruples) they them- 
ſelves would believe was for the Intereſt 
of their Country, and for the Intereſt 
and Preſervation of a Community, that 


- ought to be yet till dearer to us, I 


mean, that of our Excellent Church. ; 
The 
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I Defence of the View of the Engliſh Conſti- 
tution, & c. by way of Reply to the Utopian 


| Remarker, with ſome Animadverſions, on 
the Natural Born Subjects Letter. 


* 
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Our Fo) iPods It FT Te E 
Ferh io the Remarker's Preface. , 
* N the Preface we meet with nothing 
* to detain us, unleſs it be this Re- 


mark, I might haue Ei that ſome © 
Ad, made even Kings de Jure, 

a ſome made by Hen. VIII. 4 King de 
ure and his Parhaments, ) were never Re- 
pealed, and yet no more Notice taken of em 
in following Reigns, than if they had never 


„een made, being againſt the Engliſh Conſti- 
Ve ution, and hep Js. 11 knew this well 


nugh, but wiſely took no Notice of it, be- 
cauſe it would have ſpoil'd bis Hypotheſes. * 

The Remarker, I think, ought to have 
been more particular, and told us what were 
theſe Laws of Xing Henry VIII which were 
g over Repealed, and yet no more Notice ta- 


ten of *em in following Rei ns, than if they | 
I 


had never been made. 


j L 2 ] p 

However, I doubt 
not but he means thoſe Acts, which were 
made by King "Henry VIII. to Eimit the 


e Deſcem of the Crown; ſince be 


inherit the next Heir, are Null and Void 


being againſt the Conſtitution. of an Heredi 
tary. Monarchy. Ab wt \ Win nous | . 

But the Remarłer was a little too forward, 
in ſaying, that I knew there was no notice 
taten of theſe Adi in ſucceeding Reigi. 
I know indeed there is a like Remark in the 


| Preface to Fovian, (a Book whieh he r- 


commends to me) but I knew it to be ; 


miſtake there, and ſhall prove it to be þ 


here. In the Opinion of the learned Av: 
thor. of that Preface, there is @ funds: 


menial Law of the Monarchy, which ſeem 


to Invalidate all Ad of Parliament that limit 


and bind the Succeſſion, It was by this Lan, 


faith he, that the Act of Parliament, which 
Impower'd King Henry VIII. to diſpoſe i 
the Crown by bis laſt Will and Teſtanient, u 
what Perſon or Perſons be pleaſed, proved 
Ineſfectual to the Houſe of Suffolk, to whit! 
be bequeathed it after the Death of Queen 
Elizabeth. J faith he, theſe Statutes 9 
King Henry VIII. were not Null and Void, 
2 what Authority was the Houſe of Suffolk 
Excluded, and King James admitted, con 
LEA | 9 8 | l ror 47 


tary to ſo mam Statuter ? To which 
veſtion this ſhort Anſwer might ' ſuffice; 
bat there - wos no Statute for the Ad- 
nifſion- of the Houſe of Stoll, nor for 


wen Henry VIII. by Ack of Parliament, 
ver put in Execution by that King for 


ice 5 8 PTY , 
e Admiſſion ' of the former | Hoſe, or 


xcluffon-"of. the latter. And therefore 
o ſay, that the Houſe of Suffolk was ex- 
Iuded and "King James admitted to the 


one contrary! ro many Statutes, is a Mi⸗ 
u. Wake both in Law and Hiſtor. 


But - becariſe - this' imaginary Nulliry of 


me Ads of Settlement made by King 
my the VIII, has been urg'd with ſo 
och Aſſurance, to prove, that the De- 
ich ent of the Crown cannot be limited 
A of Parliament: I ſhall ſhew, that 
oe Acts were held valid in fucceeding. 
bel eigens, and put in Execution — 


their true intent and meaning. 


ement, and fixt the Deſcent of the Crown; 
Of x 7 5 PT N FT 7 — N TY. . 
ar) Pref, to Jovian p- 43. 44. x x i*% i =, 4 
B 2 and 


1 


* . 


be Excluſion "of King James, and the 
n 5 140 e 1 WEB! 3 

ouſe of Scotland; not was that Power 
diſpoſing of the Crown, which was 


The laſt of thoſe' Ads paſſed in the 
hirty fifth of Henry the VIII. which made 
me Alteration in the former Acts of Set- 


\ 


20% 1] 0h 
and which the Author of Jovian expreſy 
refers to in the Margin, as an Ad tha 
was null in it ſelf, —- This Act, 1 ſay, con. 
ſiſted of two Parts. Firſt, the Crown, wy 
to deſcend to that King's Son, Prince E 
ward; and the Iſſue; of his Body; in dx 
fault of ſuch Iſſue, to the: Heirs of the 
. ody by his preſent Marriage, whe 
ther LN or Female; in default of ſuc 
Hue, to the Lady Mary and her Hein; 
ms if the dyed without Ie,” to the * 
y Hligabetb and her Heirs 

2 In caſe all theſe ſbould d 
without Iſſue, the King had full Pow 
and Authority given (4s by this Act, 
diſpoſe and, dimit the Grows to deſeen 
on ſach Perſon, and Perſons in Remainde 
— Reverfion, as he ſhould name, and d 
clare in his Letters Pattents under b 
Great Seal, or by his laſt Will in writ 
ſigned by his own Hand. 

And Was there no "Watice. 3 of thi 
A& of Settlement in ſucceeding Reign 

Not in ropis it ſeems,. but in Englai 
moſt ſignal Notice was taken of it, i 
in Fad, and in Law, Firſt; in Fad; 
2 9 70 May * claimed the Crown chich | 


>.# D 2 


et... Ah. — FR 8 


„ ©:£ 


* See her Letter to tlie Privy Coun in Hains! 4 
wy of the Reformation p. 15. Vit 
125 Ir 


4 / 


L234 


Birth, and yet both ſueceſſively aſcended the 
Throne by this Act of Settlement. Both 
had been declared by Law Illegitimate, in 
the Twenty Eighth of Henry the VII. and 
one of them was not of Legitimate 
Birth, and therefore could have no other 
Title to the Throne, but what this Ac 
pave her, Nour "Rat TH 1% Gre 8 * „ O41. 
"Secondly, 1. Low, there-wis a Gena 
Notice taken of it; for the very Act of 


Recognition of Queen Elizabeth, part of 


Appendix Num. 13. doth, in the other part, 
which: he hath left out, declare, that in 
and to the Princely Perſon of Queen Eliza- 
beth, and the Heirs of her Body lawfully 
to be begotten, the Royal Eftate, Crown, and 
Dignity pf this Realm, with all Furiſdt- 
Hons, Kc, are, and ſball be, moſt fully and 
rightfully inveſted and annexed, - as rig bi- 
fully and \lawfully to all Intents, Cone 
Hons, and Purpoſes, as they were in ber 
Father the late King Henry the VIII. * or 


» ” 2s » F.> we 1 £ 1 


n N A 8 1 R e 128221 
* Here the Remarker breaks off. 


= Sifter 


Virtue of this AR, and She, or Queen E. 
rely coberb could have no other Title to it. 
tha Both of them could not have -a Title by 


which the 'Remarker' has printed in his 


ber Brother King Edward the VI. or ber 
1 Ain ee 1 1 0 ; 2 


„ „ 2 
Sifter er: Mary, at any time ſince thi 
Ad of Parliament made in the 35 tb Te 
e King Henry the VIII. intituled, an 48 
Concerning. thei Hſtabliſomant of the Ming 
Majeſtyt: Succeſſion in the Imperial. Crom 
off this Realm, —— And that it may be end 
Fed by the Authority aforeſaid, that an wil 
this Declaration, as alſo the Limitation and 
Sub caſſion of the Imperial Crows of ' thi 
Realm contained in t he ſaid 44; made 1 
tbe ſaid 35th Tear of ber moſt noble Fu 
Eher, ſball remain and be the Lum of thy 
Realm for euer. 1 234. 16 51817 2 2110 
Could there he greater Notice taken of 
an Act of Parliament, than there was d 
this Act of Parliament, of. which the fe. 
marker ſaith, no Natice was uten? 
But why was the other Part af tha 
AF. , Succaſſian in the 35th. 'of Henry th 
FM I. ..whicb impowerd that King to d 
Poſe of the Cranen by. bit laſt, Will, inaſl. 
ua 0 rb louſe of Suffolk and uh 
did the Honſe o/, Scotlaud ſucceed 10 the 
Crown of Eugland? Not hy reaſon of a1 
Nulli of that Act of Succeſſion, as «the 
Author: of Jovias imagines, but becauſ 
King Henry the VIII. never executed tie 
Power, which that Act gave him. He did 
Hand, exclude the Houſe of Srotland, and 
SAL 2 FK bring 


prove it to be fo., 


£53 a 


bring the Houſe of Suffolk into che Suc⸗ 
ceſion. There was indeed a Will drawn 


for that purpoſe, but it was never ſigned by 
=> King, as the Act of ae | 


ly. required, and ſuch an -extraordinar 


wer as that was, muff h have been EXE- ; 


cuted according. to th the pr te, Form of the 
Statute, that ive that, Power ; ; otherwiſe 
it was not valid. There Ns indeed a Stain 


put to this will 55 4 mean Perſon, named 
Clerk, Which would, not for the Reaſon | 


foreſaid, have been a \ Tegal Ratification of 
the Will according to the Statute, had it 
been done by the King's Order, much leſs 
when it Was. done without his Order, or 
Knowledge, © For tho* by this Act the Kin ing 
might, yer recall not diſpoſe of the 
Cowl, of fall which her re al are undeni able 

Proofs in wie Secteraty TEthinorolte 
Letter to 

Secretary, and in Sir Tbomas "Craig? 8 Ri Right 
+ of the Succeftjoh.. The former“ calls t 


a forged id, and the latter, 4 Porgery, 


and both of them by vidoubred, ef 
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Thus the Remar ker” s no-Notice, and the 
Author of ev ian's Nullity of King Haw 
8. 


; he VIIIth a, of Succeſſion, and 

ouſe of. Suffolk Excluſion, wy iy 
James's "Admiſſion ta tbe, Throne, .comtray 
te the Authority, of many Afts of Park 
ment, appear to be, what I Taid. they were 
Miſtakes both in Law and Hiſtory: 

Hor candid _ a Cenſure mw was. thi 
of the Remarker, "that I. concealed. what | 
knew co be trus? Which yet no Man could 
know to be true, becauſe it was falſe, ant 
| wich I knew: to be falſe, What a. han 
| has he given. me, (were I. diſpoſed to 
lay hold on ir) by breaking off in the Re 
cognition A& 'of Queen Elizabeth, with a 
Oc. in oof midft of a Sentence. whid 
Sentence, (as the Reader might have. ſea 
had. he printed it entire) doth. take moſ 
remarkable ; Notice of this Act, of Which 
the Remark ber faith, o Notice. was talen 
It is not impoſſ ble, but it might be an over 
ght; and 1 ſhall be glad if it was ſo. 

It is evident, as I have ſaid, that either 
Queen Mary, or Queen Flizahath, was I 


# a» vw PM 


legitimate, and therefore could have 10 


PR but a b Title 4 
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Crown :, And yet it is certain, that Queen 


Mary was brought to the Throne chieſſy 
by the Aſſiſtance; of her Proteſtant Subject, 


who yet generally did ner believe! her of 


Legitimate Birth; and Queen Elisabeth 
was proclaimed by the Authprity 
Parliament, who, as generally 


ieved her 


Illegitimate. Which ſhews that both Pro- 


teſtants and Papiſts agreed in maintaining 
the Act of Succeſſion, that was made in 
the 35th. a King He New the VIII. and con- 
ſequently Both believe! the 


P; arliament.. - N nd 

And as theſe Ads were held to has — 
force i in ſucceeding. Reigns: So none doubt- 
ed of their Validity in the Reign of King 
Henry. the VIII. when they. were made; but 
all Swore to the Succeſſion as it was Eſta- 


bliſhed by A& of Parliament; even Biſhop 


Fiſher , Av Sir Thomas . More. that had 
been Lord. Chancellor, who choſe to lay 
down their Lives rather than take the Qat 
of Supremacy; and abſolutely refuſed to 
ſwear to the Preamble of the Act of Suc- 
ceſſion, which - affirmed the Nullity of the 


King's Marriage with Queen Catherine, the 


Lawfulneſs of his Divorce, and the Vali. 
dity of his Marriage with Queen Aune: Yet 
both theſe Great Men voluntarily offers 

| 0 


of aPopiſh 


Deſcent af the 
Crown. of. England : was: langle wy Ad of 


L 10 3 
to ſwear to the Succeſſion, as ft - was eſtz 
' bliſhed by. the 35th of Nen the VIII 


which limited rne Deſcent of the Crown 
to the King's Iſſue by Queen Ann, which 
according to” their Opinions of the Kings 
Marriage and Divorce they "ſt belfere 
1 Negitimate, and excluded the Lady "Mary 
whom they believed his Legitimate Iſſue 
Siſhop Fiber in à Letter to Secretary 
Cromwell, gave the reaſon blen 2215 Condul 
in this Matter 21 auf beſe you, good 
Me. Secretary, 60 coll to 54 Remembrance, 
that at my laft bei- ng before ou And the 
other Connie roners, for taking of the "Oith 
ron tbe Hing moſt noble Stcceffion: on; 
I was content to be' ſworn unto that Part 
concerning the Sub be ſlon. An there 1 
did rebearſe” this Reuſbn which" I fail mo- 
ved me. 
of any Realm, with the Aſent of his Nohles 
and Commons, might appoint for by Sul 
ceffion' Royal fuch an Order as "Has ſeen 
unto bis i ifdom moſt accor Ind fr 
this reaſon I' ſaid I bat content mn be ſworn 
unto that Part of the Oath' as konter nig 
the Succeſſion.” This is 4 very" Truth 4 


God belp ny Soul; albeit I Fe fuſed ro ſwear 


to ſome or her Pareels, becauſe that "5 Cor. 
| 2p rag 14⁰ e me * fo do. 


» 


27 : 1 


I doubted not hut tha the Prince | 


wy wp . pr We, + 
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any Humane Power, but ſince no 
Divine Law can be produced, we muſk 


Tas. 
As Six Thomas More: miade the ſama Of- 
fer with Biſhop: Fiſver ; ſo we cannot doubt 
but he made it om the fame Principle; or 


if any one doth; doubt this, his doubt will 
ſoon be ſatisfied, when he reads the Con- 
ference betwixt Sir Thomas More and Rich 


the King's Solfcit6t, 4s lit is related by my 
Lord Herbert. * | 

I need not deſcend to vhethalewr made in 
Queen Eliaabetbhis Reign, which declare 


me. Deſcent of the Cn to be: under 


the Diiection of the. Lagiſlative Power, 


or g ta prove from Reaſon that the Su. 


reme Power can limit the Deſcent of the 
Crown 3 tho; this one Rraſon Eithink\ is 

ſufficient, becauſe it cannot limit it elf. 
Indeed nothing can limit the Supreme, 
but a ſuperiar Power, nothing but a Law 
of: God : And let any vne produce a Di- 


vine Law., for Here Succeſſion in 


Kingdoms, and FH graut it unalterable fuck 


own the Deſcent of the Crown to be under 
the Diredidme, the Legiſlative: Power. 


This is wore than was»neceſlary for my 
oun eee againſt "the | : -Reniarker's 
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| Cenſure; but 1 ** at the ſame time vin- 

dicated alſo that part of our Oath to main- 

tain the Succeſſion, as it ſtands limited to 

5 the next Proteſtant Heirs of r en of 
1 Dae 880 1 ns - Kl tai 32 
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The Titleof my firſt dere was 3 
The Supreme Authority of the Engliſh Govern. i 
ment reſts in the King for the Time being, 
and the Allegiance the Subjedi is du 
10 bim WP zbe Common . oft FR Realm, 
N n the Pike: of the BIT Confi- 
ii tution, I laid down: certain Propo- 
fitions, which I made the Titles of ſo man 
Chapters, ſo I wiſh theſe Gentlemen bal 
ahſwer'd me in the ſame Method, that the 
Reader might have ſeen what were the 
Pbints in Debate betixt us, and thereby 
have more eafily: judged, how far my Argu- 
ments, or their Anſwers, amounted/to'a Proof 
or a Diſproof thereof. However, I ſhall 
keep to my own: Method, and begin with 
the Defence of the firſt Chapter: Wherein ! 
proved the common Cuſtom and ' Uſage f 
the Realm was ſo evidently on the {ide of 
the Regnant King, that the People of 
_— always — and took "Oaths 


a as a« at +kqt Mod D©qa 
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of 


it is Nom, and 


Land 
of Fidelity to the Thirteen Kings, who 
from the Congueſt to Hewy the VII. came 
to the Throne without Hereditary Titles, 
as well as to the Six Hereditary Kings, 
who reign'd in that Period. 
The Remarker in Anſwer to this is very 
unfortunate in his firſt Argument, where 
he ſays, that Allegiance is not due to a Ning 
de facto by Common Law; for what Common 


' Law bad the. firſt King de fadio to plead ? 


any ſuch thing? This would be abſurd in the 
firſt King. de facto, whatever it were in 
others... Now I never ſaid or imagined, that 
Allegiance was due to the firſt Non-here- 
ditary King, by Common Law, but that 
it many Ages has been due 
to the King for che Time being. The 
firſt Non-hereditary King could not chal- 
lenge Allegiance by common Uſage; no 
more could the firſt King in the Heredita- 
ry Line, no nor by Inheritance neither; 
and yet the Remarker. will not ſay Alle- 
giance is not due to Hereditary Kings by 
common Law or - Uſage. Indeed, accor- 
ding to this way of arguing, Common Law 
or Uſage could never be pleaded for any 
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Lan 


thing, 
the 

geſt Series of Precedents could ſignify no- 
thing; becauſe the firſt Precedent had no 
Precedent. Thus his Argument "by: pro- 


ving too much proves nothing, and would 


however have been ill emp oyed againſt 
me in this Place, where I had expreſly 


aſſerted (as the Remarter himſelf takes 
notice) that common Cuſtom and U) ſage doth 


not obtain the _ Forte 08 a Lay ; 97 Nen 
4 long Traci of ' rims. - : 
The Remarker goes on. We. will. 


all this (i. e. the common Cuſtom and. Fs 


of kink, Oarhs of Fidelity 2 all theſe 13 
on-bereditary Kings ;)- and yet the People 
of England mighs = Oaths o Fidelity 


to them, as coming to the Throne with Z 
Hereditary Title for all chat - For moſt, if 
not all thoſe &c. claimed at Heirs or Con. 


kai or borh; as William th⸗ Ce 


and always declared they held ths. 


oben by Title - of Blood, and ds futh their 


Parliaments recognized chem, and the Peo- 
ple ſwore to them. In ſbort, they. were Kings 


de facto and Uſurpers, but Allegiance was 


puiu them as ind Heirs'of the Crown 


* © The ey claimed and. Ln ſub ratione 


— on 


ceaſe: it could not be pleaded for 
irſt thing of that kind; — the Jon. 


jr 
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juris, and therefore Oatht were taken to 


1 


them as Kings de jure, and not de facto. 


* William. the Conqueror and all bis Sue 
ceſſors reigned by. an Hereditary Title, or | 
a pretext to it. William the Conqueror de- 
clared himſelf King I Hereditery Tith a 
well as Conqueſt. | William Rufus , clei- 
med as Taſtamentary Heir to bis Father, 
XC, . Air rom 26 ent gone 
+ Ehe Remarker has, here jumbled, to- 
gether three things, that are of a diſtinct 
Nature, and require a diſtindt Confideras | 
tion, vig. The Claims of theſe Princes, 
the Recognition, of Parliament, and the 
Submiſſion of the People. 1 
1ſt,; As to, the Claims of theſe Princes; | 
he ſaith, that they all claimed ſub ratione ju- 
that they all claimed and reigned by an 
Hereditary Title or a pretext to it. hat 
they all claimed ſub ratione juris, under the 
Notion of ſome Right or other I readily 
grant: But that they all claimed by an He. 
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The Natural Bom Subject . falls in with'the ſame Hy- 
1 efis 1. 38. & ſays there: will be left but three, that i; 
enry I. King Stephen, and King John, upon whom it can 
be alledged that they came to the Crown, without Pretence of an 
Hereditary Right; and in the 3 oth and 4oth Page he attempts 
i0 prove that theſe three alſo came to the Throne with the. ſame 
etences. | 1 Wa- enen 
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the | 
reditary 


\ 


— — = 


if 
4 
? 
1 * 


2 — —— "08 
— — — — 
: . 


"v3 

_ 
Lag 5 
* #5 R 


veditary 


_ viz. a Right as next Heir b 


1 163 

Right, or 4 Pretence to it, 1 deny 
I further grant, that moſt of them claimed by 
Hereditary Right or a Pretext to it; but then 
the Laie knows, or ought to know, that 
ſeveral of theſe who claimed b Hereditary 


Right, did not mean what he does through. 
out his Book, when he ſpeaks of ' Hereditary 
Right, as the only Right to the Crown, 


75 Proximity of 
iam l. Vi 


Blood. To inſtance in 


whom the Remiarker begins, and who, as he 
fays, declared be held the Crown H ered: 


zary Right as well as Conqueſt, for which 
he refers us to à Charter of 22 King men. 
tioned by Dr. Hicks.* Was William the 
Conqueror, or doth the 175 believe 


that he was, or tlrat he b K theſe Words 


meant at he was, next Heir by Blood, to 
any of hi \Predeceffors in the Engliſh Throne 
either Saxons or Danes; Who, as all the 
World knew, was not Heir to any « one of 
them by Proximity of Blood, and as 1 
' Baſtard was Heir to no body? What then 
doth that t King mean by his Hereditan 
Right to -the Crown? If we will give 

him leave to explain himſelf, he tells us 
in PEI: x OOO TR. | a ha acne 
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ted 15 King Edward rhe Confoorthe . 
nue Heir Lg vu Kingdom: which agrees 
with, the gecgunt hat Orriras Vas 
gives of this Matter; ſo thatchere was not 
0 es a8 4 pretence to what is 

meant b fg Right,” but only to 4 
Denton of the Crown from Edward the 
Confeſſor a King, de 2450, which was a Claim 


, T 42 . "* 6; R 7 ö 2 vas 4 MY $4 2 a 7 
ini sern 1 | * inen by. + 8 


in 
Fa am Nui, eith this Remarhes, 
Heir to bis Father by Will; and can he fy ſay 
this was a Claim by Hereditary Right, or- 
any Pretext to it, which was no other 
man a Claim by Wi ill, againſt the Hetedin: 
ry Right'of His cldeft Brother Robert ? 
Buy I need not atticulatly conſider the fe) + 
reral Claims, or Pretexts of the reſt of theſt 
Thirteen Non -hereditary' Kings, ſince the Re» 
marker acknow ledges, cbar feveral of them 
claimed by Conqueſt, or by Will, ſometimes 
by a Nuncuparive: Will, and that attes 
ted but by 6ne Witneſs, as in the Caſe of 
Stephen's Succeſſion, which amounts to no 
more than his, Which L hever en en 
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all theſe Kings de facto; or their F * for 
them, ſet up the, Pretences to, Hereditary 
” Right, or made ſoine other Claims, in order 
to gain the Conſent of the States, and the 
Poſſeſſion of the Throne; and I do freely 
own this to be true of William the 7 
ror, and all bis Succeſſors de facto, as 
 Remarker ſays, Nas if. he pleaſes, = al 
his de facto Predecefſars too. 

But Secondly, © will the * 7 
that theſe Claims, or Pretences were 
the Grounds upon which the States, 
or Parliaments of the Kingdom, placed 
theſe Princes in the Throne, or recognized 
them in it, which he ought to have proved? 
As for inſtance, ſuppoſe it was as certain 
(which is much to be doubted) that Hag 
Bigod did make Oath, that Henry the |, 
bo the Croun from his Daughter Maud. 
to Stepben, as it is certain ny his Oath, WK 
lit he did ſwear it) was falſe, which, think ec 
no body doubts. If the Archbi 
Canterbury was induced by this O 

crown- Stephen, can the * prove, Wo 
that the Great Men of the Realm wer: 
induced by the ſame Motive ro recog: 
nize * may find in r, Col | 


N 1 
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fo doth he at he Spin time coutradia him- 


frater meus. William of 


* 


b 90 

proceeded upon other Motives, as did the 
Pope after wards in his Bull of Confirmation 
of his Title. The Biſhop of ¶ ins heſter ho 
was Stephen's Brother, and had been the 
great lnſtrument of his Advancement, de- 
clar d * in the Council of Wincheſter, that be- 
cauſe it ſeemed. too long to wait for Maud, 
who delay'd her coming from Normandy into 
England, 52 provided for the Peace 'of the 
Kingdom by permitti 17 bis Brother to Reign. 

Nay Stephen himſelf in his Oath (which 
i ln, of Malmſbury hath 95 in his 


Hiſtory) enumerating bis Titles, pretends 


to None, prior to a National Conſent; and 
vill the Remarker (ay, this was an Heredi- 
tary Ri * or any Pretext to it? No, the 
Natural Born Subjet? is againſt the Remar- 
ler here, ſaying, / when all. other  Preten- 
cer faild, they (ſome of theſe Thimees 
Kings of whom ihe was ſpeaking] 1 
ed the choice of the. People. "> The 

ter will poſſibly Toe, that, as the 9.4 
tural Born Subject departs from him here, 
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reſedebat ) proviſum eſt pact amb be 9. H. ele b 2 P- 
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6, who ſaith, he was preſent 22 yo this Speech. 
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that all theſe 
care to the Crown with Hereditary Right, or, 
Pretence to it.” Ac he Remurkerthas reaſon 
to charge him with this Contradiction; for 


Claims. The Re mar er 


TT WA 
fl, who had alſo affirmed, and been en- 
vouring to prove in the preceding Pages, 
Ay irteen Non-hereditary Kings 


the Conſent of the People is neither Here 
ditary Right; Hor any Pretence to it. Bur 
I hall leave "theſe two Friends to reconcik 
this matter betwixt themſelve. 
Of all theſe Kings none made ſo dire 


à Chim b) Y Proximity of Blood, as Hen, I. 


aud yet that Parliament, which was f 


well inclined to ſet the Crown upon his 
Head, made no expreſs Recognition of this 


Hereditary: Right which he pretended i 


and they knew he had not,. He had to 
mueh power to be told, he had it not; but 


on” the other hand they paſs d no A& t0 
Recognize: 11, hut contented themſelves to 


declare in general Terms, That the Dutt 
frould reign over them. And accordingly 


im the Act of Parliament the 1 Hen. IV 
c 2. made to Entail the Crown to that 
King and his Four Sons by Name, there 


is not one word, that implies that Hen. IV 


held it by Hereditary Rights > 
 3dly.. It doth not appear, that the People 
in-their Submiſſion had a 19 regard ro thett 
ay. 


s indeed, the 
Pu 
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Pople Jubmixted fo *em ge e Right, but, | 


has not proved that they ſubmitted to theſe 


Kings upon the. ſcore of, Hereditary, Right, 


or of any. Right at all antecedent. to their 
Poſſeſſian; which of all things he ought to 


N uch e he would aye; anſwered 1h 
View, N MICE erns it is LOI withithe 
55 8 Duty. e acknowledges theſsKin 


de facto, os 1 were better Titleethan 


their own.,; And did, not the 1 
who liv'd at, the ſame time, . know this as 


well as thoſe rinces, or as the Remarken 


doth at this. diſtance > If they ſubmitted to 
the Regnant Princes only on the accu 


of the Claims they made, why did:;they 


ſubmit to the Prince, who! had the worſe 


Claim; and not reſerve their Allegianee 


for the Prince, who they knew had the 
better Title? Why did they always ſubmit 
to that Prince, «48 poſſeſs d the Throne 
with the. Conſent of the States, or the Re- 
cognition of, the Parliament, whatſoever. his 


Claim was; and not to the Unpoſſels9, 


Unrecogniz'd Prince ? 


So that all this ſtir which” he has made 


about Claiming fb ratione juris, has only 
raiſed Duſt about the Queſtions which are be- 


twixt us on this Head; whether theſeThirreen 
were really Non-hereditary- Kings, or not? 
and whether, notwithſtanding, t this the Peo- 


C3. ple 


— 
— Þ 


— — 


[| 
| 
1 
' 
| 
| 
| 
' 


229. 
ple of England ſubmitted to them or no? Tha 
the Peo ple” ſubmitted to theſe Kings, he 
owns, ich," lie ſo often aſſerts, that thy 


ſubmitted to them, becauſe they claimed 1 
ration juris; "i tho? that they ſubmitted 


for this Reaſon, he has no where Provel, 
And'own he muſt alſo, on his own Prind- 
ples, that they were Non-hereditary Kings: 
or will the Remarker ſay, a Teſtamentan 
Heir is the right Heir? That Wilkan 
the Conqueror was King by Hereditary 


| Right, becauſe he declared, e was ſo, in 


another ſenſe -than the Remarker under: 
ſtands it? That Henry I. was next in Blood, 
becaufe choſen as next by a Faftion? Thi 
Stephen was Heir to Henry 1. becauſe one 
falſly ſwore, he made him Heir by a Nun: 
cupative Will? If he will not ſay this, ther 
theſe will ſtill be de facto Kings, and th 
aſſertion of the View will till hold 
gobd, that, by the common Uſage of the 
Realm, Allegiance is due 0 Kings 4 
facto. + © a 0; 


P * 
2 £ 


* 1 t not go on "P vous N u bg Remake! 
22 tbe wy EY theſe hirteen were _ on-hereditary King 
fince he et owns.it f them all * Name, except of Hen. 
VII. 2 Henry III. Aus doth he not know, — Henry, Il, 
came to the T, Woll "without an "Heres itary Title, his Motho, 
Maud the Evip#eſs,/ being alive; and that Henry III. did th 


i 2 % * ; | hy þ 4 


Lame, his elder Brotber?s «Daughter Eleanor being alive: ? (þoth 


555 J Wal prove in another Place, Th 
2 6 


666 
The Queſtion, as I ever underſtood it, was 
what theſe Princes really were: Not, What 
they pretended to be. What Claims they | 
puh had, or at leaſt the People believed 
* 


they had: Not, what Claims they made, or 
what Pretences were made for them? But 
ſince the Remarker has thought fit to change 
the ſtate of the Queſtion, III joyn Iſſue 
with him upon it, as he has ſtated it. Let 
us ſuppoſe then for once, that they all 
claimed ſiub ratione Juris. Was this alotie 
2 ſufficient Reaſon for the Subjects to ſwear 
Allegiance to them ? Les; he poſitively af- 
firms it. Theſe are his Words, ſo that *tis 
plain, that all thoſe Kings de facto claimed as 
de jure, which is, if there were no other, 
a good Reaſon for the Subjects not Te 
to ſwear Allegiance to them. p. 23. If the 
Remarker will abide by his Aflertion, there's 
an end of the Controverſy, and no Sub- 
ject now ought to refuſe to ſwear Allegiance 
to the Queen, who claims as de jure And 
there is a better Reaſon ſtill to take Oaths 
to Her Majeſty, becauſe ſhe doth not' only 
Claim ae Jure, but is de Jure too. Tho' 
barely to Claim as ſuch, is with the Remar- 
ker, and all the ſub rgtione Juris Men, a 
ſufficient Reaſon to 2 Oaths of Alle- 
glance now, and which they cannot refuſe 
without renouncing this Principle. I do 
C4 not 
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Ne Nana Born Subject has Wine) Anſwer, Ano. 
- ther Confideratjvn, ſaith he, in Favour of out Anceſtotrsil 
0 . 8.5 of the Great Power, gf the Popes it 
6fe Days, hoy Golden them to 1 iſpole of all Crowns 


_ © particularly that of bs ing Wu Je thera once put il 
ing %. exter 1 29. 7. 
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Kings. But this he Fan 


234 


That Popes have both taught and pragi 
{ed the & | 135 oo: od he be 
tended 1 to 5 ve. Subje&s from their Oct 


of FOE Beg 1s Deron. Toute : But this 
auch been get | Te Ily 17 72 1775 hen a 
Princes have been Her eticks, or autors 'of 
Hereticks, ha d Tone Ewe - Attegnpts on 
the Ne Woe, bf | Pate is. bug th ey have rare- 
ly empl hes 118 under,” or theit 672 
ces in the One 8 of Gab betwixt Vii | 
{ du Itles. a 
worn refore pl Remark, er could have 
proved, that the” ſeveral” Popes, 'iti thee 
Times, REDS, ut in 1 1 their pteten nded 
Power of, 1 ine 0 bjeds from. their Al- 
unge ob. barely th that Po opes, ptetended 


to ſuch a Power os A ſolption. - 


Nay 2ly, He mould have proved fitther, 
that I 49 dual in "Po 1 Times had 
recourſe, to the Popes for Welk Ablation ; ; 
or that it was in conſequence of ſuch Ab- 
ſolutions. 79702 by Popes, that they took 
Oaths of Allegiance, to N. o berchet 
co proved, nor 

attempted to Nove. 
Our Anceſtors, is, true, too eaſily *ſub- 
mitted, to the Pope's. Supremacy, Ebich 


was a Uſurpation upon the 'Prerogitives of 


Kings, as well as upon the Rights of all 


How- 


Chriſtian Biſoope, who were his Collegues. 
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How! wer, they never. s that Ab. 
ſolut : Juriſdickion, which Popes claimed 
But a; e place in England; but reſolutely 
hſtood many Papal Encroachments bol 
in ©” Church and State, and raiſed Digues and 
Bapks againſt the Inundation of the Pleni 
toe of theix Power. I muſt always ex 
Cept the. ſcandalous Submiſſions, that were 
made in the time of King Jobs, to the 
more ſcandalous Uſurpations and  Impoſi 
Jong the Pope and his 115 ate Pandulphu, 
to which a Gap was open'd by the unhapyy 
Circumſtances of that Reign. 

The Pope, as ſupreme. Paſtor, pretends 
that all Chriſtians, as being his Sheep, ate 
under an Obligation to hear his Voice. He 
ſpeaks to them by his Lee ats a latere, 1n 
his a or Laws, and 7 bis Bulls.” 5 

As for his Legat. 2 latere, it appeats by 
the + Tear Books, as well as our Fallen 
that they were not permitted to come in 
to England without the King's leave, bi 
were obliged 'to take an' Oath, that they 
would attempt nothing that 705 derogatory 
to the King, Gin? bis Crown, 

As for the s Canons or Laws, they 
were never "ra eee in e 
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unleſs they were received. When the Par- 
lament was moved to admit thePapal Canon, 
which Legitimates Children born before 
Marriage, provided the Perſons were mar- 
ried afterwards : All the Earls and Barons 
anſwer'd with one 17 that they would 
not change the Laut of | England 7 2 Have 
been hit berto uſed and ap Ween 8 

The Pope, as Head of the SET pre- 
tends to be the * Ordinary, of 'Ordinaries, 
and the Collator of Collators. Notwith- 
ſtanding. which by the Statutes of Proviſors, 
all Perſons were prohibited to procure or 
accept of any Eccleſiaſtical Pinie or 
Benefices from the Pope, by Collations, 
Proviſions, or Refervatiohs, under the pain 


of bein og, impriſoned, till 6.85 had made 
] 


Fine and Ranſom at the King's Pleaſure, G c. 
25th. Edie, III. and of being baniſhed, and 

their Goods and Chattels confiſcated, 13th. 
Rich. II. ch. 2. Nay, all Licences from 
the King to execute ſuch. Proviſions, are 


declared void by the 7th. Hen. IV. ch. g. 


and the Diſturbers by lach Proviſions, not- 
withſtanding the King: s Licences, incurred 
| ea 3: A7 2 e. # 
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See P. Simon's 17 of Beale gia Revenues. p. 84. 
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tte regarded,” Their ulls to exempt 
Religious? Sea from 9 by the 34, 
7 51 their Bulls to diſcharge 
7 aber 1 from the 
m ol kde ae 4 Hen, I 
0 165 len. IV. c. . were declared 
void : And thoſe that purc naſed, or put in 
Execution "th the ald Bulls, incurred a Pre. 
e, den thoſe. Bulls, wherein the 
Bt Pes en orced. their I. iſſative, by their 
5 Power, their 0 .of. com- 
1 were declared to be of no force 


Mland, y. all, the udges, 48 appears 
1 700 Books, Lig Hen. VI. fol. 
Lo e. I, fol. 3& an 1/t. Hen, 
Þl. 1 It. ' Ang ny Perſons th at purchaſed, or 
= - executed 1167 1 Bulls o 0 agua 
= dior e Biſhops of ngland, f or EXe- 


-uting,Sen Ft iven in thi Kin 5 Courts, 
Ree 1 by 1755 4 Gb. Rich. I, 
©. © And thoſe that, brovghit Sammons, 
or Excomin ers into the e Realm in 
: erogation * * [1 he, Shayne 'of, Proviſors, 
Forfeited all their Lands an nd, Ter ementz 
\ oods and 'Chittels, for, ever, ad... 1neur- 
red the pain of Life and Miihe b y the 


23th. Rick. II. ch. g. 2 the 
= - Oath, which the Pope's Colleckar in En- 
= gdend was obliged. to talen amongſt ea 

bl 11095, 


- e the Bulle of Popes, they have ben 
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things, Ale were Two Clidts thix "Be 
any; not Fa 30 nor ſuffer to be executed 

1 Papal Bul Bul landates that. were 
uh Cabin to 4 2 "or. his Rigati 5 
bis Laws, or the Kingdo "i 1 1. 


And chat be would imme. diately 492 1 
the King's Co) nil all the Tait he 
receive n e Pope, Y any Abe 2 
before be "Publiſhed them,” * r_ delitere, 


them to any Perſon 4c 
Before Y Bo 8 Aae were 
. he was obliged to Rena 

* Oath all the Woras, containgd 
i be Pope's Hull, har were 2 
cial to the Ning ant” Dis Crown af 
well as to take the 'Oath of Homag 
to the W * e e the Writ 
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"i Nullam checaliericia literarum vet mandato mf ey 
mini Papz per me, vel alium faciam, nec fieri permittam, 
quz poterit eſſe pizjudicialis Regiz Majeſtati dict Do- 
mini noſtri Regis, aut Regalia, _— vel juribus ſuis, 
"Null * fi 

as 9 Pa nec alias . nity eas 
poters, del libezavero Concilio dicti Domini 232 

Egle antequam publicentur, we, 8 alicui per- 
ſonæ viventi Fœdera, Conventiones;:&c; Tom, g. p. 86. 

* The Form of the. Cath of Renuncistion. I renownde 
all the Words, compris ed in the Popes = made unto me 2 1 
Biſhops ick of B, the which be contrary ani N to the King, 
our Sovereign Lord, and to his Crown, The 00k of. Oaths pgs | 


Eo quod idem Epiſcopus — & ſingulis 8 
in dictis Iiteris Bullatis contentis, nobis & — noſtræ 
præju- 


L 30 3 
iſſued. out for the Reſtitution. of his Ten. 
pralties. . 

When Pope Boniface vn. ſent a Moni 
ry Bull to > 5 Eko, I. to. deſiſt from 
5 War againſt Scetland, pretending the 
Soveraignty of that Kingdom was held of 
the. apoſtolick See; The Lords, aſſemble 
in Parliament, declare in a Letter to the 
Pope, That their Sovereign Lord the King 
is, by no means obliged to acknowledge the 
Pope's Furiſdiftion, or ſubmit to. bis Sen. 
rence with reſpet to the Soveraignty of 
Scotland, or indeed in any other temporal 

Matter whatſoever. + And in one of th 
Statutes of Premunire, for bringing, or pur. 
fuing any Papal. Inſtruments of Proceſs, 
or Sentences of Excommunication for Exe- 
cuting the King's Commands, G&c. It is 
declared, that the Crown of England, which 
| bath been fo free at all times, that it bath 
been in no Earthly Subjection, but immedi- 
| * 0 85 fo God i in all tens 7 


1 * 1 ” 
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icialibus, di & kw renunciavit abs o Rep: 
ui Rich. ſecundi 21. Fœdera Conventiones, Kc. Fol. 

p. 20. 

1 Quod prafatus Domi nus noſter Rex ſuper juribus 
Regni ſui Seotie, aut aliis ſuis Temporalibus nullatenus 
judicialiter reſpondeat coram vobis, nec judicium ſubeat 
= modo, &c. Fœdera, Conventiones &c. Tom. 2. p. 

73 fened by about an Hundred Earls, & Barons. | | 


the 


page, that the 510 and ought to be, with 
2 e Caſes, in lawfully main- 
taining A bis Croꝛon, and in all other Caſes 


E313 
the Regality f the ſame Crown ;, and x fo no 
other, ought. not to be ſubmitted 70 the Pope. 
And the Lordi Spiritual as well as the 
Lords. Temporal, and the Commons en- 


the King in F; 


was 7 bis Crown and bis. Regality, ar 


they be bound by their Ligeance.. Terk: ; 


Rich. IT. ch. I could, were it neceſſary, 
produce from our Hiſtories, and Laws a 
great many more Inſtances of the ſame kind. 


But theſe are ſufficient to convince the. Re- 


marker, that our Popiſh Anceſtors had not 
that Deference he imagines they had, to the 
Authority of the Popes in all their Encroach- 
ments: That they had noDeference at all to 
their Authority-in Temporal Matters :-And 
that it was not upon Papal . Abſolutions, . as 
he ſuppoſes, that they took Oaths of Al. 
legiance to Kings de fatto.” 

Laſtly, The Government was 2 


ſettled, -and the People had: ſubmitted,” 'be- 


fore there was any time for. the. Tope's In- 
tervention. 
What time had the pope to icterpoſe, when 


W. Rufus was kill'd the ſecond of Auguſt 
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tingron, to bave, ſubmitted to Stephen in the 


Fr MM of an Eye, who, 0 N. 
Ih Will wit of Imfl Big 
ond Day after the Death 27 1 


his all afterwards took notice of 

eaion by th c Novlity, and 59 7 7 
e faith, br Henry 710 
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OP (over 1 the Pope's fore pen 
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* e mne b Mat tal 
perfſoluta in Nein Electus, my ny 
aliquantis — ante — inter 1. . agitat 


ſopitis. W. Malmib. Hiſt. I. 5. 


; WW plauſu eie conerepante in 


Regen N aft /Londoniz. Nonis Auguſti 4to poſt 
I 1514. 


f. 268. b. plenario conſenſu & confilio totius communitatis 

nen fn m ſc. Robeſtum refutaverunt & Henricum fir 
2 m. Hide Knyghton col. 2374. 

Nepenie munis Anglia fine mora, fine labore qual 

1 — enn ci Gurbarole 1c.) lubjefta eft, Hen. Hunrind, | 


En eſt ergo in Regem Angliz Stephanus undeci- 
mo Kalendas Januarii Dominica viceſima ſecunda die poſt 
exeeſſum avunculi. W. Malmſ. Hiſt. Novell. I. 1. f. 101. 


that 


cus ſril. prima 


e Het. untinde op. [Fol. 26. b. Hoved. in Henrico l 
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% Nat he did rot procure even the firſt Bull 
and in Confirmation of his Title, till the ſecond 
ta Lear of his Reign, long before which time 
forthe whole Nation had ſubmitted to him, 
> Wand the Parliament entailed the Crown on 
M. him, and rhe Iſſue of his Body, which was 
the done in the firſt Parliament, and firſt Year 
ed, Nof his Reign. So that the Remarker's own 
ty Mloſtance is againſt him, and proves, as well 
All Has thoſe which I have given, that in ſubmit- 
ting to thoſe Kings, they acted as Engli iſh 
Men, not as Papiſts, 


ons, why the People might, and ought 
o have ſubmitted, he is endeavouring to 
prove, that ſome did not ſubmit, or that the 
Submiſſion was not ſo univerſal, as I have 
repreſented it, and as he, at other times him- 


Vi elf ſeems to grant it was, and ought to have 
been. I had ſaid, rbat in all theſe Thirteen 


leigns of Non-bereditary Kings, I did not 
know there were any Non-jurors to be found. 
before theſe Anſwers to my Book were 
publiſh'd, I was told by ſome of my old 
Friends, that 7 ſhould find there were * 
urors beretofore ; and I believe, ſome ex- 
xted a long Liſt of Lords Spiritual, Lords 
emporal, and Commons, who had refu- 
e Oaths of Fidelity in every one of thoſe 


8 ry See the Lord Bacon? Hiſt. of Henry VII 
at D , Reigns: 


But whilſt the Remarker is giving Rea- - 


Ation to Duke William. He may as well reckon 
Duke William when he livaded England,; ant 


one Refuſer amongſt all his Subjects. But whit 


3 L341 yo 
Reigns: But they may now ſee, after the R. 
marker's Inquiries throughout all thoſe Fhir. 
teen Reigns, he has been ſcarce able to name 
Thirteen Non- jurors; and when I have exz- 
mined thoſe he has named, they may find 
that moſt, if not all were certainly no Non- 
jurors, and that he has not been able clear 
ly to prove one of them was fo. 

I began with William l. and * proved Oath 
of Fidelity were univerſally taken to him. The 
Remarker ꝓ thinks the Teſtimony of Ingulph 
which Talledged doth not prove this. It proves 
what I alledged it for, that the Conqueror iſu- 
ed out an Order for every Inbabitant of En. 
gland to ſwear Fealty to him, as well as all they 


. Lands to be meaſured and valued. I added, that . 


- p 


we hear not one Refuſer; nor has the Rel Þ 
marker been able to produce one. He would in. 

deed have the Abbot of St. Albans to be a Non. 
juror. What did he refuſe to take an Oath 0 
Fealty to K. Will. 1? No, but he offer d opji- 


Harold's Army for Non- jurors, who oppoſe 


yet as well as others that oppoſed him, f 
mitted to him, after he was King of Englan 
So that I may ſtill ſay, wwe do not yet hear 


can be more expreſs, than Hoveden's Teſti 
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mony, which I produced at the fame time, 


3 . 
* That the great Men and Tenants by Tnight a 
Service ſwore Fealty to him at Saliſbury? 
But of this the Rzmarker has taken no No- 
tice: To theſe I will only add one Tefti- 
mony of William of Malmſbury, who faith, 
that William I. without any oppoſition 
bound all the Freeholders, whatſoever their 
Tenure was, by an Oath of Fidelity to him - 
And another of Ranulph Higden, who, 
ſpeaking of ſome of the greateſt Men of the 
Nation, faith, a ||:heſe; with the reft of 
the Nobility baving given Hoſtages, and 
ſworn Fealty, ſubmitted to the Conqueror. 
I could by the like poſitive Teſtimonies of 
the moſtAuthentickHiſtorians prove, that the 
People of England ſubmitted, and took Oaths 
to ſuch of his Succeſſors, who came to the 
Throne 4s he did, without an Hereditary Ti- 
tle. As to his immediate Succeſſor, William 
Rufus, He, as Brompton F relates it, was ad- 
vanced to the Throne in a great Council of 
the Kingdom. After which the whole Nation 
chearfully ſubmitted to his Government, and 
lock Oat he of Fealty to him, as William of 
} Ut ſine ulla contradiftione--omnes liberos homines 
cyuſcunque. efſent, ſuæ fidelitati ſacramento adigeret. de 
illielmo J. p. 59. d. . . f 1 
Hi omnes cum cæteris nobilibus, datis obſidibus, cum 
ldelitate ej jurata, manus ei dederunt.Polychron. 1:6. in fine. 
7 Convacatis Terre Magnatibus Col. 983.  _ 
"> WAI MHalmſbury, 
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*. Malmsbury, and the Annals of f- Waverley 
OO 2 WRT POO OPT RO 0s 
But I am unwilling. to tire the Reader 
with what is not neceſſary, for thoſe who 
are well ſkilled in the Engliſh Hiſtory 
know this to be true; and thoſe who are 
not, will be convinced of it, when they 
ſhall ſee, that thoſe few, whom the Re. 
marker has gleaned for Non-jurors thro! all 
theſe Reigns, are after all no Non- jurors. 
I ſaid || there bad been Revolters in ſome 
of thoſe Reigns, and the Remarker's Non- 
jurors will I believe prove to be no better, 
and ſome of them, thoſe very Perſons whom 
I named, or had in my Eye, when I ſaid fo. 
| Odo Biſhop of Baieux, who was the chief 
Author of the Revolt from Wilkam Ruſs 
had aſſiſted at his Coronation, as Earl of WW ; 
Kent, and Juſticiary of England; and muſt, 
as well as the great Men whom he drew in- 2 
to his Party, have ſworn Allegiance to 
William Rufus ; otherwiſe their Revolt 
could not, as I ſaid, F have been charged 
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* Moxque volentibus animis Provineialium exceptus By 
eſt, & claves Theſaurorum nactus eft, quibus fretus totam 
Angliam animo ſubjecit ſuo. De Villielmo 11. I. 4. P. G R. 

7. Omnis gens Angliz ei ſubdita eſt, & fidelitatem ju - ibi 
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I View p. 4. 


| with 


EE 
with Perjury, as it is by the Archdeacon 
of Huntington. LOTS. 

But the Remarker will not have this Re- 
volt charged with Perjury, but call'd * Re- 
entance, However this Teſtimony proves, 
they had taken Oaths of Fidelity (which 


was what alledged it for)otherwiſe there had 


been no colour for the Charge of Perjury. And 
whilſt the Remarker ſtiles it Repentance, 
he ſeems to have overlook'd my Citation 
+from William of Malmſbury ;, which ſhews, 
that Ambition, Picque, and Diſcontent, 
were the Springs of this Rebellion. But 
Jet not theſe Perſons ſtand, or fall by 
the Remarker's Judgment, or mine; let us 
rather hear, what Judgment our Ancient 
Engliſh Hiſtorians have paſſed upon them, 
and their Enterpriſe, . | 

William of || Malmsbury calls it a Revolt, 
and Perfidiouſneſs, and them Renegado s, 
and perfidious Perſons. The Archdeacon of 


” 1 6 1 . 1 th, 
*/ * 8 * * * ; 


* Remarks p. 21. | | 5 


7 View 2. 8 i Th | 
| Ita tis Jefedtionis viribus in eum cui nec prudentia 

nec fortuna deerat, fruſtra ſæviebatur. De Villielmo ſe- 

cundo, I. 4. fol. 68. Ft . | | 
Quientiam Willielmus Dunelmenſis Epiſcopus, quem 


Rex à ſecretis habuerat, in eorum perfidiam conceſlerax, 


idid, fol. 67. b. | 
Deſertores, perfidos ibid. b. p. 68. CE =» 
l Hunting» 


. 
1 Huntington brands it with the Note of 
Wickedneſs, Perjury, and Rebellion, and gives 
Them the Chara@er of Traytors and faithleſ; 
Perſons, Roger de Hoveden + calls it an 
erecrable Fatt,' the T reaſon of the Wenne 
And having deſcribed their Conſpiracy, h 
ſays, Odo. ite of Baieux, Geoffry Biſbo 
of Conſtans, and Roger Earl of Shrewſpur, 
&c. were the chief Authors. of this ac cui ſed 
Enterprige. 

The Annals of Waverley || compare Odt's 
Treac hery againſt the King, ro that of Judas 
Iſcariot againſt our Bias Saviour, And 
almoſt every one of theſe Hiſtorians have 
obſerved, that the famous * Vulſtan Biſhop 
of Worceſter, who was eſteem'd the Ho- 
lieſt Perſon of his time, eſpouſed the King's 

Cauſe with en e greateſt Fidelity and Zeal. 


— 


— 


* Non * per uri bellum moventes. 1 7. fol. 21 13. 

| Rogerus i in caſtello Nordaic ſceleris exercitium non 
nius inchoavit. ib. Gilebertus ei rebellabat ib. Rex veld 

terras inſdelium fidelibus ſuis diſtribuit ib. Epiſcopus vero 

multique proditorum propulſi ſunt in Exilium ib. 

f Execrabile factum, Traditionem Normannorum. Rar 
de Hoveden in Willielmo j Jumore- fol, 268, b. 

Hujus execrande rei principes extiterunt. Odo Bajocet 

cis Epiſcopus, Gaufridus &c. ib. 
- +» | Ipſe vero volebat Regi qvemadmaotug) Fudas Ifen 
ſock Servatori noſtro. Annal. Waver. ad An. 1088. 

* Wulftanus in ſanctitate noſtro ſæculo nominatiſſ 


mus. I. Hain. 4. n V. nne. 5 
J 
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of By this time the Ræmarłer may be convin- 


an bPenitents, by our Hiſtorians of greateſt 


Antiquity and Note, that they are ſet forth 
he by them in the blackeſt Colours} and ſtigma- 


0p Ml tized for Revolters; and-eonſequently; that 
„ the Notions of Government in the Ages where- 


Remar ters: + That Subjects chen believed 


OM be rhe dg Fates and that iowa 
nd + very heinous Crime to revolt from him, 


0. Ml Hiſtorians (except the Compiler of that part 
„of the Annals of Waverley ) did not write 
under William Rufus, but the Two firſt of 


them in the Reign of Henry II. and the IIId. 

in tat HE Hh 1 0 OO 
The Remarker doth not deny, that Robert 

Earl of Gloceſter took an Oath to King 


Stephen, and doth not pretend to find any 
Reign. 5 en ee en e 

As for Tho. Merk, Biſhop of I Carliſſe, who 
251 ſaid, accepted, and pleaded K. Hen. IVth's 
dera, I urged it to the ObjeFor as an Argu- 


f Epiſcopi Karliolenſis de omnimodis Proditionibus 
Pardonatio. &c, Eadera Conventiones T. VIII. p. 165, 


jurors, and were ſo far from being eſteemed = 


ve and their Oaths, tho' it were in favour of 4 
lineal Heir. It may be obſerved, that theſe 


more Non. jurors, till he comes to Hen. IVths 
Pardon, which is extant in Rymer's Þ Fæ- 


"2. ment 


* 


[ 40 1 
ment ad Hominem, who ſaid, he . not 
believe ſo great a Man bad made ſuch an 
acknowledgment of Henry IV/ih's Authoriy, 
But 8 his obeying . 5 King's Sum- 


mons to Parliament, par doing all that was 
required of the Lords, at that time, in or- 
der to their Admiſſion, and Seſſion in Par- 
liament; and his ſitting in that Parliament, 
where > many Acts of Ricbard II. and the 
whole 2 of the 21ſt of his Reign 
was repealed, was much more: And whether 
he could be a Member of H. IVth's Parliz- 
ment, and not a Subject of his Government, 
T leave to the Ojefier, and the Reader to 
determine. 

The Remarker goes on. The 45 may be 
ſaid for Richard Scroop Archbiſbop Y York, 
(here the Remarker cites his Declaration 
againſt K. H. IV. and ſaith upon it) woull 
the Archbiſhop have thus lain before the Pes. 
ple the beinouſneſs of Perjury, and violation 
of Oaths, i he had ſworn to H. Henry? If 
be had done ſo, he had been ſelf condemned 
* That I cannot help; the Remarker muſ 
look to that, but I doubt not, notwithſtand- 
ingall he has faid, to prove againſt ] him, that 
Archbiſhop Scroop acknowledged H. IVeh' 
Authority, and was as zealous in his Service 
as any of the reſt of his s SubjeQts. e 


þ E . 17. 4a 
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[41] 
He was one of tlioſe who went to the 
Tower to King Richard, to put him in 
mind of his Promiſe to quit the Govern- 
ment, and was conſtituted one of the King's 
roxies to declare his Renunciation. + He 
aſſiſted at the Coronation: of K. H. IV. at 
which time, he muſt take the Oath of Ho- 
mage to him. Ile aſſiſted at the great 
Council || which K. H. IV. ſummoned in 
the firſt Lear of his Reign, to demand Aids 
of the Lords Spiritual, and Temporal againſt 
his Adverſaries, the Kings of France, and Scot 


land, who were making Preparations of War 
paint him. In which Council this Archbiſhop 


of Tork, * as well as the Archbiſhop of Can- 


terbury, and other Biſhops, granted the 
King a Tenth to ſupport him in this War, 


Shak was undertaken by Charles IX. of 


France, in order to reſtore - bis Father in 
Law, Richard II. who was then alive. In 
the fifth Year of this King's Reign, the 

Archbiſhop! 8 Name ſtands rn in the Liſt 


— 


2 * Collier 1 Hiſt, p. 606 
7 = p. 6og. | 
mers Fœdera &c. Tad 8. p. 125, 126. 
— de magno Concilio &c. 

* Les Erce veſques de 5 Canterbiri & 
fland foremoſt in the Lift of 2 d' Everwick 
fy Per e who at this great Council ſeg the K; ng Aid for 

is 
[| Collier's Eecleſ. Hiſt. p. 613. c 


5 1 
of the Privy * Counſellors; who were com. I 
miſſioned to treat on the King's Part, with MW; 
the Earl of Northumberland, about the Ex. Mp 
change of Caſtles, Lands, ec. The Re. MW; 
| marker, it ſeems, knew nothing of all this, Wn 
| and therefore proceeds. 
And as be in all probability was 4 Non. 
Juror, ſo doubtleſs were off F bis Party, 
for it would haue argued great weakneſs in 
him, to impart his great Deſign of reſtoring 
| K. Ricb. againſt Henry IV. in poſſeſſion, un 
„ % bis Partizans bad been Men of the ſame Sc 
in Principles with himſelf, that is, either Non. n 
jurors, or true Penitentr. f The Remarks lj 
| here goes no higher than probability. Ts not Wt! 
= this at beſt, to give us Conje&bres inſtead II 
8 of Hiſtory ? He might e'en as well have taken Wt 
if the. Natural Born Subjects ſhort Hiſtorical MW 6 
| way, who ſays, that we muſt ſuppoſe the Op. WW i 
pojers, whom, in the next Sentence, he calls 
L- Non-complyers, were likewiſe Non-jurors, at 
| leaft, ſome of them; || but Suppoſals and Hi. 
| | . Rory are very different Things. 
1 But what does the Remarker mean, when 
he talks of Archbiſbep Scroop's great De- 


— 


— 
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| * Fadera Conventiones &c, Tom, 8. 264. 
I Remarker p. 18. I P's il 
Letter 2. 40, 41. Co 


fo 


189 
jon - of i \ refering; K. Richard, Who was 
murther d, fe Trains this Deſign? F Or 
Richard's Death was in the firſt Lear of K. 
H. IV. and the Arehbiſhopd Conſpiracy was 
not till the ſixth Year of that King. 
But let ys )00w..come t the Archbiſhop's 
Party, who, as the Remarker ſaith, were 
doubileſs. oſt. of them Non. jurors ton, and 


they were indeed much ſuch Nouzjugers, 


s the Archbiſhop himſelf, The. Earl ef 
Norchumbatland his Son, the Lord * 
commonly called Henry Hotſpur 41 his: Bro- 
ther the Earl of Vorcaſtes ; the Biſhop! of 
Bangor; and the Lord. Bardolph were, — 5 
the Archbiſhop, the Heads of the Party. The 
Earl of Northumberland, and his Son Henry 
ben, joyn'd H. IV. when be *-was Duke 


of Lancaſter, immediately upon his land- 


ing at Ravenſpur in Yorkſbire, and march'd 
with him againſt K. Richard; went with 
Archbiſhop, Scroop to that King, to put him 
in Mind of his Promiſe: to reſign: Ha 

+ the Iſle. of Man given to him, and his 
Heirs, by K. Henry IV. to hold by the 
Service of carrying the Lancaſter Sword at 
the Coronation of the e King, and 1 Heirs; 


. —_— — 


* collier Eeclel. Hiſt. 601. 
7 N s Fœdera Tom. p. 89, 99, or. Ibid. 126. 


and 


— 


and was made Conſtable of England for his 


great Services: || And at the great Council | 


aforeſaid, engaged to aſſiſt the King with 
ninety Men, and Twenty Archers, As for 


his Brother, the Earl of Worceſter ; it appears Ire 


by a Paſſage in the ſame great Council, that 
he was K. H. IVth's Ambaſſador to the 
King of France And by the Subſcriptions, 
in the Council ſo often mention'd, we find, 
that 'the Biſhop of Banger granted the Kin 
a Tenth, and the Lord Bardolph engag 
to ſerve the King in Perſon, without Pay, 
in his War againſt France, 
He adds, ri to be hoped, Mr. H. wil 
not deny thoſe Four to be Non-jurors, * who, 
4 mention d by Stow, p. 32. oppoſed Henry 
the IVth's being made King, which they 
might very well do, and yet ſubmit to hin 
after he was fo. Their Oppoſition to him 
before he was made King, is no manner of 
proof of their Non-ſubmiſſion afterwards. 
Was not, F faith the Remarker, Owen 
Glendour, the famous Welſh Captain, who 
maintain d a War againſt H. IV. in behalf ef 
His lawful King, 4 Non. juror? | 
The Remarker ſeems here to be in Uto. 
pia. Whom doth he mean, by bis lawful 


[| Rymer's Fœdera, &c. p. 125, 126. 
* N19. B 
1 Ib. . | : 

| King, 


W 
ing, on whoſe bebalf Glendour maintain 


his 

cl Var againſt K. H. IV? Doth he mean 
ith. Richard II? He was dead before 
for lendour took Arms : Nay, before K. H. IV. 


vent into Scotland, when Glendour, as 
Mr. Collier * ſaith, took advantage of that 
ing's Abſence, and raiſed 'a Rebellion? 
Doth he mean then, Edward Mortimer Earl 


1d, Wo March? He took the Field for Henry IV. 
no Wcainſt Owen Glendour, who * him 
0 pnſoner as the ſame Hiſtorian obſerves. 


And, as both Sir. John + Hayward, and 
;ow || tells us, pur bim in Irons, and caſt 
him into à deep and vile Dungeon. 
Owen Glendour's War, which the Re- 
ry narker ſeems to juſtify, began with a Riot, 
ey und ended in Rebellion, which is the Name 
im Mr. Collier gives it. And Stow, and Sir 
m 7h Hayward give us both the occaſion, 
of and deſign of his Rebellion : The former 
takes notice, that * be bad a Controverſy 
rich Reginald Lord Grey, of Rutbine, and 
becauſe be was not fauour d in bis Cauſe, 


be * © to Jpoit that Lord's s Lands, &c. 


9 


* Collier Eecleſ. 614 
Id. 678. 


2 e of K. H. Iv. 143. 


ow p. 327. 
* Stow p. 326. 


ane + 


And 
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And the latter *: gives him the Charade 0 
an ill Man, and ſaith, be and thoſe Wel| 
that joy nd bim, deſgnd to recover thei 
Freedom. and throw off the En liſb Govern 
ment. And ſo much for the Remarkert 
Fathous- Welſh Captain 
As ſor Friſpy the Monk's Anſwer, it i 
not ſufficient to prove he had never ſul 
mitted, no more than Archbiſhop Scrospt 
Declaration proves he was a Non. j uro, 
Befides, this was in the 3d Year of H. Ide 
Reign, two Years after the Death of Rich. l. 
when there was _— Claim ſet up againſ 
Well! But if wy — not Wos, joy he 
will have them to be Penitents, as repentiny 
of their raſb and wnadviſed Oaths; and re- 
turning to ibeir Allegiance, as à Teſt of their f 
Repentance + T'anſwer iſt. The Remarks v 
himſelf will not eſteem thoſe Penitents 7 
* acted upon ſuch Motives, as the al 1 
ortbhumberland, and his Son Lord Pier » 
= 185 his Brother; the Earl of Worceſter f 
did, who, as Holing ſead relates, in the Be. b 
ginning of bis Reign, were faithful Friends, © 
and Ae" Aiders of K. H. (and I have 
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* Life of Henry . 140, . . | 
TT emarks p. 19. ö 
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voveds they were ſo from Authentick Me- 
| hs but began nom to envy his Wealtb 
and Felicity; and eſpecially they were grieved, 
becauſe tbe King: demanded of the Earl and 
Mis Son, ſuch Scotch Priſoners, as were ta- 
len at Homeldon and Weſtmoreland, hic h 
they claimed as their Prize: - * (being the 
Kings Generals in thoſe Akions.) I will not 
Wl ay, "2a all revolted upon the ſame Mo- 
tives; but whatever were their Motives, 
that their Revolt was unjuſtifiable, I dare 
appeal to Mr, Collier; 5 Nay, to the Aer 
ter himſelf. 

Mr. Collier, OD hs had then notice. * 
the Earl of March's unfortunate Expedi- 
tion againſt Glendour, in Defence of K. H. IN. 
adds, and tho - this Earl upon a Diſguft 
for not heing nanſomed, engaged afterwards 
with that Welſh Gentleman, againſt the 
Ling. Tet it does not appear, that be ſer 
up any Claim to the Crown. And in the + 
er. next Reign, when Richard Earl of Cambridge, 

who married the Daughter (it + ſhould 
be Siſter) of this Earl of March, form'd 4 
50 e 0 1 fe * Henry, and ſer 


* 


— — 4 — 

N * Holi hed 3210 gots | Hl, ee 
Anne Wife to Ch Earl of Cambridge, was FA: ry 

ſer, not Danghter, of Edmund imer Ear] of March. 


the 
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The-Earl of March was ſo far from aſſertin 


bis Right, and abetting the © Emterprize, 
that. be immediately went to King Henry . 
and made a Diſcovery. Now the Branche 


of March and York, letting their Clain 
ſleep all this while, the Subjects bad 1 
reaſon to begin a War, or quarrel the G0. 


vernment inthe Houſe of Lancaſter. + What 
then becomes of Biſhop Merk, of Archbiſhop 
Scroop, with the Earl of Northumberland 
and the reſt of that Party, of Friſby, and all 


the Revolter of this Reign? It is certainly 
no ſmall Crime for Subjects to begin a War 
with their Prince, and throw a Nation into 
Blood and Confuſion, when they had no 
reaſon for it, and this was what they did, 
and what they had no reaſon to do, as 
Mr Collier has ſtated the Caſe of this, and 


the next Reign, and he might have added 
of H. VIth's Reign too. But all theſe Re 


volters the Remarker has produced, are con- 


demned by his own Principle too, vis, That W 
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* Te ſhould be, Brother in Law's Head. Eccleſs. N iſt. p.678. 


e have alſo this account ofthe Earl of March's difcovery 
of this Conſpiracy to K. Hen. J. in 22 346. But I often 
chuſe to cite Mr. Collier's Ecclefiaſtical Hiſtory, when I could 
eite other Hiſtorians, becauſe the Remarker will not ſuſpect, that 


A C. has negleZed that fide of the Queſtion, whichho maintsins 


Kings 


r * Head 


7 0 ; * 
8 — 
; [ 4 | 0 J 7 


ad Ing de facto claiming: as de jure, (as he 
ing ys, all our Kings de facto did) is, if there 
Ze, ere no other, a good Reaſon for the Sub- 
NI, not refuſing to ſwear Allegiance to them. 
ber And will he ſay, thoſe Subjects had good rea- 
ain on to repent of Oaths of Allegiance, which 


they had good reaſon to take, and there- 
fore good reaſon to keep? Or that en 


hat Wire true Penirents by revolting from ſuch 
nop Maths, and the Princes to whom they took 
dem? Let him ſhew how they can be at the 
all me time inexcuſable Revolters, and true 
nly Wecoitents: And could he have produced Nan- 
Var Nurors, he had produced them only to con- 
nto emn them, for refuſing to take Oaths of 
no Willegiarice, © which in another place, he 
id, Nys, they had good reaſon nat to refuſe. | 
*The Remarker however, is fo well pleas'd 
nd rith his Argument on this Head, he at. 


he end of his Book, he reſumes it, and 


ves over again with theſe Non. jurors, in a 


+1 FEY TEX a.) 4 5 7 . * HF 
on- it of Queries. He ſays in his Preface, 
hat WO bave 4 the end f the Remarks added 


ome Queries, which may be of uſe, and give 
gbr to ſome Paſſages in the Book; but I am 
ware, it will be ſaid by ſome captious Readers, 
bat I forget my ſelf, becauſe T propoſe ſome 
bings by way of Queries, that were urg d 
the Remarks as Arguments to prove, that 
ere were anciently ſuch People; as we now 
4 "7 hs \ call 


2 
2 
dy 
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AN... 
call Non-jurers, &c. but I can aſſure then, 
there is no ſuch matter. I did not forget 
my felf, but did. it defi, nedly, and for rea- 
ſons beſt known to my ſelf, which I am reſolvd 
Iwill not give. The Remarker ſaith, be will 
not give us his Reaſons for adding theſe 
Queries, after he had told us a little befor: 
that he added them, that they may give light 
to ſome Paſſages in the Book, Theſe Pal 
ſages do not want light, we underſtand 
them well enough, but ſtrength 3. and that 
the Queries do not afford em. But what 
ſoever the Remarker's Reaſons were for 
poſing theſe Queries, which he is refoly x 
Not. to tell us, if the Teſtimonies I hay 
Fron him, are not taken from Utopian, | 
Engliſh Hiſtory, he had very good reaſo 
to have ſpared both his Remarks, and hi 

ueries about Non jurors of former Reign 
However, tho' he has, I ſhall not repe 
the ſame things, for the Reply I have mad 
80 his Remarks, wy * TERS to all 

t is pertinent in bis Queries. 2 
* Ader the Partizans of the Houſe off 
Tork * took: Oaths of Allegiance to the thre 
Henries; that the Heir of that Fami 
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Richard. Duke of York, had ſeveral rind, 
1x. 1 IE F ” "A 
8 a e 
» * few page 35. n t 5 


WP” ER... af, 
ſworn Allegiance to King H. the VI. parti. 
cula 2 in the 29th Tear of bis Reign, and 
this I added, becauſe no Body I ſuppoſed, 
would ſuſpect that any would ſcruple to 
Inke Oaths to King Hier VI. upon the 
core of a Perſon, who had himſelf ſworn 
Allegiance to him. The Remarker doth not 
pretend to produce any one that refuſed 
the Oaths in this Reign; nor does he deny, 
that the Duke of Tprk himſelf did ſwear 
Allegiance to King Henry VI. He only dif- 
putes the Conſequence, that I drew from 
bis long Submiſſion, and repeated Oaths of 
fidelity, and ſaith, he did not by ſwearing 
Wivcup his Right, which ſhall be confider'din 
Its proper place, the Queſtion: here, being 
11 ly this, whether he, and all thePartizans 
that Houſe, had lived in Subjection, and 
aken Oaths of Fidelity to King H. VI. 
rich the Remarker grants. So that T have 
think, ſufficiently made good what I aſ- 
— in the View, that it has 2 * 
om and uſage of the Subjects of thu 
neal to 5 1 By Oaths to Non- He- 
editary, as well as to Hereditary Kings; 
nd the Remarker's fruitleſs Enquiries after 
0n-Jurors in theſe Reigns, have only ſerved 


Having proved this univerſal Submiſſion 3 
added, that if the Subjects had thereby 
5 acknow- 


Ir a further confirmation of this Aﬀertion. _ 


of 52 ] 
acknowledg'd an Authority which: the Laws 
condemned, we ſhould then have found 
this Authority diſowned in the ſucceeding 

Keigns of Kings de jure. But inſtead of 
this, we find Kings 2 2 jure in their Courts 
.of Judicature, and their Acts of Parliament 
acknowledging this Authority, to which 
the Subjects before had ſworn, and paic 
their Allegiance; for the truth of which, 
appealed to the common Law, and ſtatut 
Law of the Realm; to the Tear Books full 
the one; and the Statute Book for the offi! 
ther: Which, reduced this Montroneel. t 
matter of Fact. 

From the 2 * 7 I: WENT. þ 
veral Caſes, (I could have produced man) 
more) out of the Tear Books of the Reign 
of Kings de jure, wherein their Judges de 
clared,that all Pleas,A ctions, Gc. that wered: 
pending in the Courts of their immediate Pre 

deceflors, Kings Je facto, were diſcontinuedb 
| their Deaths, inthe fave wapner,aqrtic Jack 
þ of Kings de jure, declar'd the Actions, &&c.de 
= pending in the Courts. of their immediate Pn 


deceſſors, Kings de jure, were diſcontinue 1 
by their Deaths; and conſequently hereb 
acknowledged, the Laws were as, legal 05 
adminiſtred by the Authority of Kings 55 
faclo, as they were by Kings de jure. IH. 


KRemarker's Anſwer to this is, that th! 


[ 


> W- 
Laws had their Authority from the preſumed 
Conſent of the King de jure. p. 32, 35. 
Claiming ſub ratione Juris, and the pro- 
umprive Conſent” of the King de jure, are 
Ihe two Machines that have been invented 
to Salve this Hypothefis of Government. 
The former, as we have ſhewn, is of no uſe, 
becauſe they have no ground to fix it on; 
ch, Jand the latrer is a mere Chimera. For is 
there in all theſe proceedings, the leaſt In- 
timation” of this ſuppoſed” Authority, or 
preſumptive. Conſent ? Is every thing done 
y. tt by it, and yet nothing ever ſaid of it? Are not 
I theſe Proceedings at Common Law, a plain 
| confutation of it > The Laws certainly are 
aminiſtred, and legally adminiſtred by the 
Authority of that King, by whoſe Demiſe 
l Pleas ec. depending in his Reign, are 
teeally diſcontinued. And did not the Com- 
nom Law, as it was held, for Inſtance, 
n the Courts of Edward IV. declare, that 
a the Actions, depending in Henry VIth's 
Reign, were diſcontinued by his Diſpoſſeſſion. 
and declared it for this reaſon, becauſe it 
was 4 Demiſe of the King. Whereas, had 
the Laws been adminiſtred in Henry Vith's 
Reign, by the Authority of the preſumptive 
Conſent of Edward IV. before he was in 
Poſſeſſion, why were not all Actions conti- 
ned by the ſame Authority, after he was 
E 2 "a 
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in Poſſeſſion? Why diſcontinued by the De. Nin 
miſe of Him, by whoſe y ee they ln 
were not adminiſtred? It would have ſaved to 
the Subjects much time, trouble, and ex- Ich 
pence to have had their Suits continued, and Ig 
not to begin all anew upon Edward IVth's 
coming to the Throne. But how much 
ſoever this would have tended to the publick 
Good, (which is the caſe where they ſet 
up this Authority of a preſumptive Con- 
Day the Judges of Eduard IVih's Count 
knew nothing of this Authority; and there- 
fore declared, according to the Common Lay 
of this Realm, that all the Proceedings at 
Law were diſcontinued by the Diſpoſſeſſion 
= of H. VI, | becauſe it was a Demiſe of the 
=. Crown. For from the feveral Caſes which! 
of alledged, I obſerv'd that the Law makes: no 
difference betwixt the Death, or Diſpoſſeſ. 
fion of a King; but holds the latter, as * 
as the former, to be a Demiſe of the King, 
and that, Whether he was a King de jure, 
or 7 fatto. 
gainſt the Authority of Bagot 's Cale, he 
Fla... . the Author of the Caſe of Al- 
legiance to a King in Poſſeſſion, That Baget's 
Counſel in their Plea do not urge the vo- 
lidity of 4 King de faQto's grants ait baut 0 
Limitation, that it be no Injury to the Legal 
Right of the Crown, ang diene Toppols, 
they 
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Dee they are not valid againſt a King de Fur 
iy Ninh anſwer to which, I muſt take e 
ved rhe words here are not truly tranſlated by 
ex. Ithat Author, for the Limitation is to fuck 
Grants of a King de facto, que tie fuer en 
$ Fnenſhement de ſon Corone, which were not to 
the miniſhment of Hi Crown, calling it at the 
Fine time, the King ds faces > Cid: 
ally, This Limication of Gratits doth not 
rſpe& the Rights of any Perſon; but the 
Rights, Lands, Honours, and Digniries o 
he Crown it ſelf Which Limitztion held 
s well in Grants made by Kings de 
ire, as in thoſe made by Kings de facto. As 
bras thoſe Legal Ri 2255 of the Crown were 
prejudiced by We fo far they were in- 
lid. And therefore in the ancient Oath, 
aken by the Kings of England at their Co. 
N the King ſwears, that be jb 
1 . che Lands, 1 4 4. and Dj 9 9 
teous and free of the Crown of ugland 
in ll manner holy without a manner 
Miniſbments,” (the word uſed in Bagor's © 
Ciſe,) and the Rights of the Crown Bib, 
lecay or loſs tb bis Power, ſhall call again 
mo the ancient Eſtate &c. This Clauſe 
of the Oath, * fully explains the limitation 
of Grants in Bagot 'sCaſe, and _— at the ſame 


Pe 


* It is the foſt Oath i in the Book of Oaths, : 
1 4 time 


4683 
time-ſerve for an Anſwer to what .s.urgedoy 
by the -Remarker, . in the next Page fromflof 
Caſe of. Alegiance, and by. the Natura the 
Barn Subjec * concerning Henry IId's Revo-lhe 
cation of King Stephon' 8 Grant Fof Crow: of 
Lands. : for 
1 obſerv'd, it Was urg d as Law by Bago Po 
Council, that if be that is now. Kin 
(meaning Edward IV. and implying he wa 
not, King then) had in King Henry the 
VIth's Reign granted a Charter of Pardon 
it would be void Now, for every. one that 
grams. 4 Charter of Pardon, muſt he Ain 
in fuck; and that the Author, of, the. Caſe 
15 Allegiance, leaving out, probably u bye 
an Overſight, the Particle Now in bis 
Truullalo of thoſe Words, would havdifin 
them ſignif no more, than that a Paraon 
greed, e the IV. when 0 t Poſſe 
| 19. be pleades 

75 received i in Court, Ip "out 0 FPoſſeſſion 


or want of Power to en n it. In Anſwe 
to which, oblerv d, that Bagots Council did 
not ſay, if Eqward I. had granted ſuch a Par 
don, before he was in Poſſeſſion, it would have 
era void} in eg RR MUG he was 
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out of Poſſeſſion that might indeed be for want 
of Power,) dt ft would be void Now in 
the gth Year of Edward the IVth's Reign, when 
he is in Poſſeſſion,” and the whole Power 
of the Kingdom in his Hands; and was there- 
fore' void in Law, not void for want of 
power to enforce it. What ſays the Re- 
Har ker to this?: Why, he repeats the Ob- 
Jection without taking any Notice of my 
Anſwer; to: it, and T oundly. affirms, it clas 
vid for want o, Power, and for no at her 
eaſon. i. c. he underſtands the Law 
hettep than it was underſtood in Edward the 
Vth's Court. He may think ſo. In the 
ean time however he muſt grant, that his 

luthor was miſtaken in 'the': Tranſlation, 
nd in the point of Law that was main- 
uin'd in that Court. But what Authority 
doth the Remarker: oppoſe to it? None at 
ll : Nor any thing, but an inconcluſive 
argument of his own. That a Prince who had 
granted 4 Pardon to, a Subjet, when out off 
Poſſeſſion; would not aſter be came to the: 
lbrone yield, that he ſhould be tryed, con- 
lemned, and executed; becauſe he was out 
F Poſſeſfion, | when be granted it. f It is 
{ery likely. that he would not. But doth 
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[58] 
it therefore follow, that the Subject is ReQus 
in Curia, and pardon'd in Law ? It cer- 
tainly doth not; for tho' the Prince will not 
ſuffer him to be executed; and tho the Par. 
don which was granted before he was in 
Poſſeſſion was void 3 yet this Disjunctive 
admits a medium, which is, that he may, 
and probably would, grant a new Pardon 
now he is in Poſſeſſion, to ſecure him. 
I éobſerv'd, that as the oppoſite Council 
did not deny any one of thoſe Points to 
be Law, which were maintain'd in the Ples 
for Bagot : So Billing, who was Lord Chief 
. Juſtice of the King's Bench, deliver'd his 
Opinion agreeably to it, and after he with 
the reſt of the Judges of that Bench had 
conſulted with the Wäg of the Common 
Pleas, who agreed with them, the Court 
gave Judgment for the validity of Bagot's 
Patent, i. e. for the Royal Juriſdiction of fthe 
Ling de Tacto. There are, as I ſaid, a mul- 
ile of Caſes-where the fame Authority 
is acknowledged, It was never diſputed but 
in Bagot's Cafe, and there, as we foe, judg- 
ment given for it. None of theſe things are 
denyed by the Remarker, and he is ſenſible 
they axe againſt him, and therefore calls 
them Pretended Authorities out f my Tear 
* Books. Why Pretended Authorities, are 


2 Remarks P. 32. 


they 
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. 
they not in the Year Books of the Reigns of 
Kings de jure? But theſe two it ſeems, are 
Pretended Authorities when they do not 
ſuit with the Remarker's Hypotheſis, 

* He fays, he owns and knows no one 
that denies, that the Crown takes away all 
manner of Defects and Stops in Blood, to be 
1 Maxim of the Law ; but then he would 
reſtrain it to Hereditary Kings without any 
Authority, nay, againft the Authority of 
all the Judges of England, who, as I ob- 
ſerved jn two famous Caſes, have applyed 
this Maxim to Non-Hereditary Kings, to 
which having nothing to anſwer, he takes 
lantuary F in his Maxim fub ratione juris. 
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Being .@ Defence of the ſecond Chapter of 
the View. That the Sovereign Authority, 
particularly, the Legiſlative Authority of 
Kings for the Time being, and their Two 
Houſes of Parliament, is acknowledged 
by the Statute Law of this Realm, _ 


Aving towards the End of the firſt 
Chapter of the View, proved by the 
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Common Law of this Realm. That the Legiſſa. 
tive Power 1s lodged in the King's for the time I, 
being, and their Two Houſes of Parliament, I 
In the ſecond Chapter, I proceeded to prove I, 
the ſame, by the Statute Law of this Realm, Ne 

For the Legiſlative Authority being el. 
ſential to the ſupreme. Authority and in- ne 
ſeparable from it, (ſince no Power that is n 
leſs than the Sovereign Power can give Laws 4; 
to a Community,) if J could make it ap- þ 
pear, that Kings de facto, with their Two he 
HFouſes of Parliament, had the Legiſlative 1, 
Power of the Realm, this of it ſelf would ty 
be a deciſive Argument i in this Controverſy, 
and the Remarker himſelf at the latter end 
of the Book, where he reſumes this Que- 
ſtion, owns, that rh whole Cauſe depend, 
_ the * Legiſlature. / 19-3 

The Argument, which I urg'd in main- 
tainageg of the Legiſlative Authority of theſe 
Kings, was this, That Hereditary Kings 
and their Parliaments, have cited the Laus 
made by Non-Hereditary Kings and their 
Parliaments, in ſuch a manner, as acknoy- 
ledges them to be Legiſlators equally with 
themſelves, or any of their Progenitors. pre 
The Rematker 1 ebe the Adi nat 
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fla · made under Kings de facto to be Statutes, 
me and Laws of the Land, but not by the Au- 
nt. I bority f Kings de facto, but by the Allow- 
Ve Nance, and preſumptive Conſent of the King 
Im. Ide jure. * At the latter end of his Remarks, 
el. where he reſumes this Subject, he doth 
In-Ynot deny thoſe Laws are in force; but de- 
18 nies, that they derive their Force from the 
O Authority of thoſe that made them, This 
ap- he repeats over and over again, as often as 
wo he has occaſion, to ſpeak of the Laws of Kings 
ell de facto. So that the ſingle Queſtion be- 
nds twixt us is, whence theſe Laws derive their 
ly, Force, whether from the Authority of the 
nd Kings and Parliaments that enacted them, 
le. ¶ or from he preſumptive Conſent, as he ſays, 
14s of Kings; de jure. . 
And iſt, It is to be obſerved, that altho* 
the Remarker owns them to be Laws, yet 
he knows not what to call theſe Laws. Sta- 
tute Laws, he durſt not call them; for he 
faith, they were not Laws of England, be- 


3 50 nth 


* The Natural Born Subject agrees with the Remarker. 
There was a neceſſity, ſaith he, not to vacate the judicial 
Proceedings in the Reigns of H. IV. V. VI. and this could 
not be done without allowing the Acts of Parliament u 
on which the judicial Proceedings did depend, and thoſe 
Ads being good in themſelves, fo far as they related to 

the Subject, the lawful Kings when they came in, were 
willing they ſhould be continued. Letter p. 43. 
1 Remarks p. 40. P. tor. 


cauſe 


1 L 62 J 
cauſe made by Kings de facto, but becauſ: 
tbe King de jure, without the formality of a 
Confirmation, ſuffer'd them like our Common 
Laws, by uſage to become Laws of the 
Land, being for the benefit of his Subject, 


and again, they may obtain the force of 


Statute-Laws made by Kings de jure, by 
uſe as Cannon Laws * do, Are they then 

mmon-Law ? No, he durſt not affirm 
that neither, nay, he yields to the Truth 
of what I affirm'd, that tho* Cuſtoms are 
ſometimes by Act of Parliament turn'd into 
Statute-Law; yet, Statutes are not turned 
into Common Law or Cuſtom, and adds, the 
Objefor doth not ſay, that theſe Statutes 
of Kings de facto, receive their Authority 

om immemorial Cuftom : And yet he hin- 
ſelf faith, that Kings and Parliaments, by 
reciting them in their Statutes, and ſuf- 
fering them to be pleaded in Weſtminſter- 
Hall, have given them the ſtrength of In. 
memorial Cuſtom, i. e. have made them as 
good Laws as others, even our Common 
Laws, which are ſo by immemorial I Cuſtom. 

So that here's a 3d ſort of Laws not 
known in Weſtminſter-Hall, They are 
not Statute- Laws, but baue the force of 
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gatute-Lawe They. do not receive their 
lut hority from immemorial Cuſtom, but have 
the ſtrength of immemorial Cuſtom, and are 
not Common, but as good as our Common Laws, 
To repeat this Hypotheſis, is to confute it. 
It is a ſort of a Riddle, at leaſt, it puts me 
in mind of the Famous Ainigme of Alia 
Lelia Criſpis, nec mas nec famina, ſed om- 
wig. Theſe Laws, which he at the ſame 
time owns to be in Force, are neither Sta» 
tute Law, nor Common-Law, and yet they 
are both : They partake of the ſtrength of 
both, and are neither. 'They are no Laws 
as they are made, and yet for uſe, are all 
Laws, i. 6, they are preſumptive, they are 
Hypotheſis: Law. 1 4 23 
But 2dly, The Remarker is not only at 
a loſs to know under what Claſs to reduce 
theſe Laws, at the ſame time that he owns 
them to be in Force; but leaves us at a8 
great an uncertainty to know which of 
them are in Force. When he affirms, 
that theſe Statutes do not derive their Au- 
thority from the Kings and Parliaments that 
enacted them, but from the Authority of 
Kings nr, e could he have produced an 
Act of a King de Jure, and his Parliament 
in confirmation of theſe Statutes, (which 
alone could have given them Authority, had 
they had none originally) we ſhould * have 

nown 


[64] 
known which of theſe | Laws were in 
Force; becauſe we ſhould have known, 
which bad been confirmed. Or, could he have 
produced ſome expreſs publick Conſent, gi. 
ven ſome other way by Kings de jure out of 
Parliament, tho' this would not have 
made them Laws of the Realm, if they had 
not been ſo before, yet we "might have 
known, at leaſt, according to this Hypothe- 


ſis, which of theſe Statutes had been in 


Force; becauſe we ſhould have known to 
which ſuch an expreſs' Conſent had been 
given. But when the Remarker derives 
the force of theſe Statutes, not from any 
expreſs and publick, but from a ſecret Con- 
ſent, that we are to preſume: on, or guels 
at; He has left us no way to know which 
of theſe Laws are valid, and which are 
null. . 

The reftrigion, that . + Remi, 
adds to the validity of theſe Laws, that 
they be not in diminution of the Crown, and 
for || the benefit of the Subject, is ſo 
far from aſcertaining their Obligation, 
that it leaves it ſtill more doubtful; for 
as every Man before was left to gueſs at the 
Prince's Conſent, ſo here Men are made Judges 
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of what Laws are to the Dimumtion of the 
Crown, or againſt the publick Good:;of which, 
different Men, as well as different Parties, ha- 
ving entertain d different Notions, thoſe Laws 
which are obligatory with ſome, would be 
eſteem d Nullities with others. The Safety 
of the Prince, the Peace of the Community, 
the Lives, Liberties, and Fortunes of the 
Subjects, depending on the Laws, nothing 
ought to be more certain, and better known, 

than their Obligation, (to which therefore 
Promulgation has ever been held to be 
eſentialz) whereas nothing is more obſcure, 
uncertain, and precarious, than is the Obli- 
zation of Laws by this Hypotheſis, which 
leaves it in the Dark, and makes it all over 
Gueſs and Preſump tion. 


Some, who have not throughly confiderd 


this Matter may wonder how theſe Per- 
ſons ever came to take up with ſo precarious 
an Hy potheſis. But the Truth is, they did 
it not on Choice, but were driven upon it 
dy Neceſſity: For not being able to deny 
the Validity of the Statutes of Non · heredita- 


7 Kings, and yet not knowing, at the ſame 
i 


me, how to acknowledge their Legiſlative 
Authority, without deſtroyiug their Cauſe, 
they were forc' d to look out for ſome Au- 
thority of Kings de jure, for theſe Laws: 
But not finding any Confirmation, or 
9 publicæx 


_ 

püblick expreſs Qonſent given to theſe Lays 

by ſuch Kings; elther in Fafliament, or out 

of Parliament, there was no othet way left, | 

but to preſume o their Ty Ay" wo 
9 Authority! to them. 

But this Notion of a prefumptios Conſen 
giving) Authority to Laws; is as Wn a 
-Secret, as the ſecret Confenht it felt... 
Retarker agrees with me, that her 
— and Lawyers, baue omi 
rheſe Laws fo be in Force; but he has not 
been able to produce one Act of any Kit 
or Parliament, or the Opinion of any Judy: 
dr Lawyer; that aſcribes their Force to thi 
preſumptive; Conſent. Nos he | flies to the 
Caſe'bf : one Barbaricus, à ſubordinate Off 

cer in the Roman State, which is no ways 
lel to the Caſe before us, either in the 
ſotr; or the Circumſtances of it; att 
which proves nothing, but that the Engli 
he impor afford him not the Seinblante 0 
© Authority; And what can be mote 

wy rd, chan to derive the Validity ef f 
-grear 2 Part vf our Statutes from à preſumf 
tive Authority, which neither the Statute 
Book, not any Law- Book dotii acknowledg; 
nor ray 22 wt rr - of = 
01 his: Legiſlation of t eſumf 
: tive kg 118 — only urterly — — 
720 our Laws, but urerly incon — 
F314 . : them 
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2 Seu Wel 1 
ut dy our Conſtirution is Iodg in 
r as een, atd''!the two Honfes of Pattial 
ihto the ſole Will of thee Princes land 
— hich maltes it us ridiculous, 4 12143 
Megal) into Ris ſeoret Will. n 
thly. All the Raw) ers, Tadges, Kings, 
and Narliainents, heat the Fr the 
dity of theſe e have at the fat 
ele the Authority of the Kings 
and Patliamems, that — them. 1 
hate not plaaded them, nor recited by 
in Acts bf Parliament, as — 
nor as Ladys that obtain d their Foroe 75 
ſtom, or preſumptive” Coniſent: Bet 
pleaded / and recited them as Statutes ofthe 
Realm, enaRed by ſuch Kings in theit Par- 
laments holden'arWeftjyinſfter, or elſe 
in ſuch a Year of their Reigns. Of ſuck Reci- 
tals, I have given ſeverat Ioftatices inthe 
11th Chapter of the View;"which the Na. 
marker Taith,' might have all bots ar {ih 
ſo.it was indeed neceſſary they. ſhould hive 
deen ſpar d, that this 'Hypottieſis might 
ſpar d, 1 Recitals being ſo many D. 
monſtrations againſt it, For by theſe Neti- | 
tals it appears, that at the fame Time thoſe 
Kings and Parliaments acknowledge the Vs 
lidity of the Laws, they anale ers 
Authority of their T Legitla "Ne, 
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Nay, they acknowledge no other Validity in 
thoſe Laws, than what is deriv'd. from the 
Legiſlative Authority ef thoſe Kings and 
Parliaments that enacted thieni. And this 
they do as fully ackno wledge, (for they ac- 
know ledge it in the very ſaine Termt) as they 
do-;the Validity of the Statutes, and the 
Legiſlative Authority ef any of their de jure 
Fregenitor .. 1% 
Ixeferr'd to Laws made by Ki 
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in favour. .of the Subject, which had been 


after War ds intrenchd on by the Prerogative 
of Kings de jure. Now, if the Laws of 


Kings de facto, were null in themſelves, and 


had no Authority, but what they receivd 
from the Canſent of ſucceeding Kings d: 
jure; then the Awards and Proceedings of 2 
King de jure, in Oppoſit ion to the Laws oſ 
2 King de facto, would be legal But ſuch 
Awards and Proceedings have been declard 
by a King de jure, and his Parliament, to be 
illegal. Whence it follows, that the Laws 
of Kings de facto, are ſo far from receiving 
their Authority from the preſumptive Con- 
ſent of Kings de jure, that they are valid 
even againſt a King de jure s expreſs Diflent 
to them. f See the | Iſt of Rich. III, Ch. 2, and 
the Petition of -Right 3 Car. I. But theſe In- 
ſtances, as well as all the Recitals, the Re- 
. mapker and the natural-born Subject willy 
Pals over, N | When 
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20 give the leaſt Shadow of a-Proof from our 
a preſumtive Conſent, I- 


-Srarntes of Ming de faQto'/ſbould remain in 


a os, that ſuch Laws had-originally 
no Authority; to give them Authority by 
Act of Parliament, would be ſo far from 
inravelling Things, and deveſting the People 


'the only way to fix every Thing, and ſecure 


mittee would have drawn up at two or 


the Laws made by the three Kings of the 


Ibs 
When the Remar ker has not been able 


Laws, or Law. Boos; for this Chimera uf 
may be allow'd to 


But ſuppoſing, as the Ne- 


of their Laus, that it would have been 


their Laws to them. And one Act of Par- 
liament in the Beginning of Edward the 
IV th's Reign, for Inſtance, which, a Com- 
three Sittings would have confirm d all 


2 Houſe 
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Houſa of Lancaſhire: Andthete gan be no 


TY Tanee,: aſtes meg Can vou 


8 1 Lich g. But neither hel. nor the 


[Leo 
Reason why this Conbirmition as net given, 
1buts becauſe Ei tha Mth A Parliament 
oand Judges, knew they webe valid without 
„at. (For- when there has beau Beaſon to 
— f \theiValidity" af ts of :Pagliz 
at; it has been always thought. ft 10 cn 
them. As tie Alte 419 Gorell 
_ becduſe that Pari iauieur was not all d bythe 
King's Writs; wee al ęnumk rated, nd con- 
7 Lem, do in an Act pass d. 3 Cen, . ch. 7. 
hea Ah: _ — 2 2 — A. 
The aaturalhorn great 
dd ty 
<\ſllance.out of: dll our Recoraay'. / ahr Ae 
Harliument 2 rightfu 98 Jig tba 
Aer war nn firm d . 
N. rity 4 Here's one —— — him. apt 
mousconeiz and he may find, another /; 


marker, have been: @ble.ta. produce one 
pvblick: Ag; fL all: ther ymerqus; AQs.that 
ee 3 the. three Kings of the Houſe 
ce was confirm 
or eſteem d td want bi 
e prime 
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3 15 CT 1 
be of. as good 1 ag his own Ads. 
e 
hat they ar alle te u 
liahle toshe question d * Law 2..By- his, 
and che N Rar e the) 


er * — — 
e Are det 
oe of tho Rene: 1 —— it Was 


even in | e Nah fen and D* the Ju Judges of 
Edward. the. hen it was urg'd, 
chat 1 Sts "of dur; ook 


ted by Hemp the Vieh,, was hot goods he- 
ſcauſe Patents of Naturalization were not 
confirm'd in the Act of the uſt af Edu. the 
IVth, ch. 1, Which was . confirm the 
judicial Rragpodings of .tþ th e: three Heng; 
this Plea: was rejected, and Judgment given 
for the Validity. a; 55 Patent of Natura- 
hzatian, which flood upon Han the 

VIchis. Authority. 2 this de eee of EA. 
ard theilVthis Judges: may canvince thens- 
rural born Suljet, that the Doctrine he lays 
down with ſo much Aſſurence, that ſutb 
As, unlaſt confirm. 2 il liable to be 
queſtion'd; for want of ft 
not Law ʒ iſois it a etermination agaiont 


his, and. the Remarker's, preſumptive: Con- 
ſent-Authotity 3 for here was no Rom left 
to „ on Edward eke Conſent 


1 
1 : 


to 
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to this Patent, ſince he had left Patents bf 
Naturalization out of that Act wherein he 
gave his expreſs Conſent to ſuch Acts of the 
three Henrys, that he would have ſtand: 
And yet this Act by Henry the IVth's Autho. 
rity, which had not Edward the IVth's Con. 
ſent, was held valid without it, as valid as 
thoſe that had it, or as any of his own Act. 
The Objector, according to this Notion 
of the preſumptive Conſent-Legiſlation, ſaid, 
"Richard the IIId's Ads of Parliament paſi'd 
for Laws, becauſe Henry the VIIth was wil 
ing they ſbould paſs for Laws. To convinde 
him of his Miſtake, I inſtanc'd in two Ads 
of Parliament” made by Richard, one that 
baſtardiz d Edward the IVth's Children, an- 
other that attainted Henry the VIlth's 
Friends, which (the laſt eſpecially) Henry the 
VIIth was certainly not willing ſhould pals 
for Laws: Nay, he was unwilling, as my. 
Lord Bacon obſerves, ſo much Regard ſhould 
be paid to Richard's Attainders, as to have 
them formally repeal d. And yet, when the 
Judges were confulted, they unanimouſly 
declar'd, that the Perfons attainted, could 
not take their Places in Parliament, until their 
Attainders, tho paſs d by a King de faclo, 
were revers d by Act of Parliament. 
The Author of the Caſe of Allegiance 
| haying ſaid, that theſe Attainders were + 
2 | vers d, 


vers d, not beczuſe they were valid, but 
out of Caution, I obſerv'd,' that the Reaſon 
the Judges gave for the Reverſal, that they 


were not legal Perſons, till their Has of At. 


teinder were revers'd, ſhews that it was not 
Caution, but the Conſtitution, that requir d it. 
Upon which, the Remarker ſays, what 
Mr. H. drives at, I kom is this, that the At- 
tainder of a de facto, 'muſt be revers'd, other- 
viſe the Perſon attainted, it not à legal Per- 


ſm. * Mr. H. only cited the unanimous 


Reſolution of all the Judges, who declar'd, 
that the Perſons who were atrtainted 
Richard' zbe IIld, King in Fad, and not 4 
Right, were not legal Perſons, "till their At- 
tainders were  revers'd, * Which, faith the 
Remarker, is a groſs Miſtake, and they were 
reversd only out of abundant Caution. 
What, notwithſtanding the King and Parli- 
ament proceeded agreeably to the Opinion 
of the Judges? Yes, notwitliftanding this, 
he ſays, it'#s 4 groſs Miſtale; that is, the 


King and Parliament, and all the Judges of 


the Realm, were of one Opinion; and the 
Remarker is of another. By which' Autho- 


rity are we to be concluded? 
But the Remarter has another Anſwer, 


bat 
ooo | 
* Remarks, p. 46. Ibid, p. 48. 
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Furs 74 how he knays 
udges Kn — 2 — Would he hard 
n _ nee Hoxexer, letus for once 
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relsd.by. the Jodges Real 
Tae eee the Kinpk 
e. Thai che, Rias Henry the VII th, 
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4 Life iligies; pl 0 Ts 0 


:the Regal Digi, 
all the Opjechoa 
IDE 125 lon, or is Eit le, from At 
inders, ur ether Stops, and: Defeds: 0 
erer 
akewnhi e of t 

he) pleaſgs, at MenpytheIIth ad 
Right:antecedentito.his/Poſſaſion, ar tharhe H 
not, Lyn of the tw e Reſolutions of t. 


Judges, Bainſt him, and neither pe 
5248 him, Uf he ſays Henry the VIII 6, 
entsenden tochis!Podellion, the ml 


hack 
5 0 —— 28a inſt him. But 
1 4275 e, had no-antecedent -Right, ther 
tter ſolution, i deciſive aga inſt the Re- 


enter, and fer the ſovereign Authority o 
ihe King for the Time being. 


Towards the latter End of pn wherd | 
the R WW þ 


5 ! 
% Makes. an Objection to 725 Legiſlati age Power 
ws Met the chree Henzyt, from the iſt of EA. 
ood IV, abit here . pretenſed 
dee king's," and. other where he calls 
en dem Kings in Ded, and not of Right ; but 


trnd ;, but finge *. did nat, I muſt rape 
part, of i. 

"it: Whenever Eupen be th cites the 
Laws of the Houſe of Loncaſter, he always 
yes them the Title of ata inerofibis Regin 
in Deed, and nai of Right; wbERDy he owns 
them to have been Kings of this Realm, but 
yithzl, that they ought not to have been, ſo. 
Nay, R now pretend that his 
great Uncle, of Maro or his Father 
ficb. D. of rl, accor to the Remanker's 
Hypotheſis, ware Kings of Right during the 


Deed:Neitherhe,nor his Parliament, nor Judg 
6, ever-imagin'd (as the Nemar ter and natu- 
fal born Suljects do) that the unpoſſeſs d, un- 
rrogniz'd Heirs, were Kings 4⸗ jure, ſubſiſting 
it the ſame Time that others were Kings 
n Fa4, But notwithſtanding, 
ment of Tale whenover eee the IVth 


fo 


this Objection was obviated hy what was ſaid 
n the View, as the Ræmar ber might have ob- 


Time that the three Henrys were Kings in 


this Abate- 
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other Authority for his o²n Laws, thank 1 
ow theirs ball. and ought 10 bude * Bad. 

Adly. As we never meet with this Difti 


Aion” of. 1255 ugs in Deed, and not of Rijty 


(11 


0 


ꝛthroughodt all' the Revolutions of Govern 
ment, in in this Statuteof Edward the Vi 
10 it if to be obſervd, that it. is in the Sta, 
tütes only of the immediate Rivals and Su * 
ceſſors, 4. we meet with it, but never afterſl,) 
"wards. ſt K'only in the 5 of Edi 


IIId is ldd King in Ded Ind not of Rik 
I the Statutes JE” all the ſucceeding Kit. 
and Queens, the three Henrys, and Ricks bi 
the Illd, are ſtiłd Kings of England, with. 
out the leuft Dimunition of Title. 
"4 Adly. At common Law, in the Courts e- 
E their Rivals, the Regal Title is conſtantly. 
given them, without any Abatement. When, 
ever HenrytheVirhis mention d in the Count 
of Edward the IVth, the ſame Title is give 
tö him, that is given to Edward IV, whe 
he is mention d in the Courts of Edward M 
When Henry VI, is mention d in the Court. f 
of © Edward IV, he is ſtil'd / auter Ry, 1 oF 
Ettward IV himſelf is ſtird Roy qui ore ff | 
All the Difference berwint them, is, one fed 


| th had 


* See x4 Edward IV. ch. 2. printed at the End of this Bogk. 
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e late Ninz, and the other the preſent 
lng. The ame Stile is obſerv'd in. the 
ourts of f VII. Fps Richard Ill 18 
— Objedtion * * daun by ; 
ea ns 3 from the Actainders, and hs 
uage of them; which, as I had faid, was 
en atian of tk full and: ire&Proofs- 
hich L had made of the Legiſlative Authori- 
5 of the Kings for the . being. Nor 
ould the Ohjector, with whom I was then! 
gag d, ſay they were: Who acknowledg d 
oth Henry VI, and Edward IV, to be in 
cir Turns, Kings and Legiſlators, not- 
vithſtandiog their mutual Attainders of 
ach other. Nay, the Remarker himſelf, 
. 44 ſays, as for Attainders,there is no great, 
to be laid upon them, becauſe they are 
on both Sides. However, towards the 
End daf his Remarks, not know ing well what 
ſe to lay a Streſs upon, he is for laying a 
y great Streſs upon the Attainders. But 
efore he had done this, he ought to have 
onſider'd, 
ift. That hoy Fg Parliament that 


W have obfervd already, ſo fully acknow- 
kdge his Legiſlative Authority, that they 
lad, as we have ſeen, no other Way to re- 
lev the Perſons who la y under the Penalty of 


his 


attainted Richard the ITId, did however, as: 


22 


| [78 ] 
by 8 -of Attainder, hut by repealing 
did not ſay with the Remark 
— 1 Subjek, that they w 
not Kings, nor Legiſlators z that their! AG 
were Nullities, or had no legal Effects: No 
they exprefly acknowledg d they had ſuct 
7 Effects, as could ds Vacated, but 
an Act of Parliament: Which plainh 
ſhews, that whatever other Conſequand 
may be drawn from the Attainders of thel 
Kings, there can be no Conſequence! draw; 
_ tens, that wilt alle their Le 
9 It 
Adly. That a8 * oct "Adtain ; 
cannot okeh a Prince in his ſubſequent _ 
exciſe: of rhe Regal Power ; fo for the ſa, 
Reaſon, a ſubfequent Attainder cannot aft 
4 Prince in the xerciſe of his Regal Power 
antecedent to the-Attainder-..And for bo 
theſe, I have produc d undeniable Author 
ties, to which the , Remarker has given 1 
other, but the thircad-bare Aufwer of Nn 
tions juris. 
3dly. The * hos fr d, Hutt 
proy'd; that | theſe Kings were attainted' fo 
their Exerciſc'of tbe Regal Power. Henry the 
Vith was not, as he ſuppoſes, p. 70. attainted 
by Euwardthe IVtk, for that Ræaſon, but for ti 
Death of Richard Duke of Turk, at the Bat 
10 ol Wakefield. And as the Remanker 7 
ee, 


SN TE = SIS >» TE = m.= — 


LI 


off ie, by what has been ſaid, whir 


t Con fe»: 
equetices ht draws from the: — of the 
te Artainders ; fo there nteds nothing more. 
o convince him of the Injoſtice of this At- 
o tainder, tian che Hiſtory of it, as it is tela- 
ed by che Author of the Ereieſiuſticul Hiſto- 
which I he ſo oſten cited After this 
hacker had given fore Account of the Agret- 
nent ma dè in Par liament between King Hiney 
the VI 74% ee ee he adds, 
The Duke of Lor ne c wat bo fut 
the "Thi Lach, be bal Reaſn 
* 2% not fir _—_ ram. „ 
ber Huſband's Roa 
bac withow, 10 . erden 
T. (prevent eing enbaraſ ales 
= Lg 4 Due prevail d with 
the mY fer vbe e ber Son 
t Lond Wi 441 0 Queen,” inftead ef obaying 
the Ordev,”- e in the Nom 
ner the Cpm of the Dukes of Exeter 
d Sommerſet. The Protector (for fo the 
Duke of Tork had got himſelf made in Par- 
lament) r n Intelligence f this Pre- 
jtrarion, leauh © be Kin under the Guard 
F bis * Priend; \ the Dubs of 'Notfolk md 
the Earl of Warwick urch down with u 


tha mail Force to Wakefield, where fighting raſh- 
F at a 3 pe cn — 


929 the Duke of Tom $ 1 
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an Argument of Prym and the Remarker, 


[ 8 J 
loft bis Life and the Battel. Now, it was 
for the Loſs of the Duke of York's Life, that 
Henry VI wasattainted in the firſt Parliament 
of Edward IV. And therefore our Ecclefiaſti. 
cal Hiſtorian goes on, in this Parliament, 
Margaret the late 
Prince of Wales, 4 


| ſeverel others,; were 


attainted far the Death of Richard Duke of 


York. And which is more' remarkable, the 
AT of Attainder paſs'd upon the late King 
Henry VI. 7 So that Heuy VI, you fee, 


was attainted, not for his paſt Exerciſe of the 


Regal Power, but for the Death of the Duke 
of Turk. Wonderful Juſtice ! attainted for 
the Duke's Death, who was flain at Wake 


field, when Henry VI was a Priſoner at Lon. 


don ; and ſlain by an Army that was raisd 


not only without, but againſt his expreſs 


Order; for Henry VI, even by this Account, 
was fo far from giving any Encouragement 
to his Queen's Attempt, that he commanded 
her to come to London with her Son, and 


It will not be improper here to anſwer 


That Richard Duke of York was King de 


jure, tho never in Poſſeſſion, becauſe Per- 
13 N e, RY 1 & 


* 
8 > Ly 8 


* Collier Eccleſiaſtical Hiſtory p. 677. 
E 


en, Edward call d 


811 
ſns were: attained of High Treaſon for, his 
Death; but theſe. Attainders are no roof 
mat he Was King de jure; for the Attain- 
lers were founded on the Act of Parliament 


1 


lays, F the Heir apparent to the Crown, be, a 
wllateral Heir apparent, he is nat within the 
Sature of, the 25th Edward III, until the be 


declar d by Parliament, as it, was in the Duke 
F York's Caſe, f.. ni Sto | 


28 14111 ) 
_ Lefty, This Attainder, as well as another 
poſtnumong Attainder of Henry VI, were ger 
rers'd 10 Henry VII, wherein it is declar'd, 
* That the King, our Sovereign, remembering 

low againſt, all Righteouſneſs, Honqur, Na- 
ture, and Duty, an inordinate, | ſeditious, and 

ſanderoug, cl was mads againſt the Meſtfa- 


Mous Prince, of bleſſed Memory, Ki ; Henry 
bis Uncle, as the Furliament holden at Welt- 
minſter he fourth; Day; af Noyember, in 


ihe 1/4 Yoar of tbe Reign. of Edwar dux » 


lue King of England, whereby hit {aid 
Uncle, contrary to the due eee 


* 
— * 
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+ Coke's Inſt. Far. 4. c. 1. p. 7. 8 . | 
In the unprinted Rolls, 1 Hen, VII. N. 16, Reſtitutio Hen · 
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all due Order, was he, of Higb Treaſm 
3 Wherefore our Sovereign Lord, by the Advit 
| and Cunſent of the Lords, &. ordaineth That 

the ſume Act, and all 44, of Attainders, Bur 
faiture, or Diſublement, be vaid, annull'd, a 
zepeal 2 and of no Foree , nor Effe8. Thi 
was the laſt Ag of Parliament relating tt 
this Atta inder of Henry VI, which gives u 
an Na of it, very di ent from what the 
Remarker has -given,” and leaves theſe At 
tainders without any 'Force,to bear Fae greal 
Weight he lays upon them. 

] obſerv'd, — when Priges proceed. b 
againſt any perſons for adhering to tl 
King for the Time being, their conſtan 
Way- of Proceeding, was Acts of Attain 
der in Parliament ex poſt fafo, and not b 
Indictments in the ran Courſe of Pr 
yy which ſhews, that to ſerve the King. 
in\Poſſeffion, was not a Fault, nor eould bil” 
i Ree Idas Aueh „by the Laws that were t 
5 Fore.” ug tr une doth not den 


Cu 


2 attainreu, and not tryd as oth 
ors, wat betaufe they were fuch m | 
Forious Rebels, thas they oug bt to be made Ew © 
ampler of by an extraordinary way 7, 7 Net 
cecding, to deter others * the like ; 


© " -. 
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* Remarks 3 p- 47 
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4 wt for want of Laws in Force apainſt t 
ne has not yet prov'd, that to ' ſerve the: 
„ing for the Time being, makes _ no- 
Mtorious Rebels, or Rebels at all x 
Mvhat Law they can be convicted of "High: 
Treaſon for doing that Service. But to paſs: 
by that, and come to his Argument; were 
tere ever more notorious Traytors and Re- 
bels in this Nation, than the Gun- powder 
WConſpirators, and the Regicides of 48? And 
jet both the former and the latter were con- 
je icted in the ordinary Courſe of . 
y Indictments on the 25th of Edw. III. 
The natural born Subject denys the FaQ, | 
ſ ing, This was not the conſtant Way of 
rceeding 5 for many were put to Death wic. 
oli 4croinders + The Duke of Somerſet, amd 
in vera] other Lords and. Gentlemen, were 
u to Death without Attainders, 2 Edw. 1 7. 
fighting for Henry VI. 
There were Executions indeed, 25 J took 
otice, in the Heat of the Vi&ors Rags, 
nthout any Colour of Proceſs z and I ſaid, 
hat ſome of the Attainders were no more 
obe drawn into Conſequence, than thoſe 
xecutions : And if this be what the nat 
born Subject means, when he ſays there 
G 2 were 


— 


" Letter, p. 95. 
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were Perſons. put to Death without Artain. 
ders, he ſays true, but trifles at the ſame 

Time, for this is ſtill a more violent Courſe, 
than Attainders themſelves; but if he means 
the Duke of Somerſet and the reſt, were put 
to Death upon a Sentence after a Convicti- 
an by a Jury, in the ordinary Courſe of Pro- 
ceedings by Indictment, why did he produce 
no Teſtimonies from Hiſtory, in Proof of it? 
If this Author expects to be believ'd without 
Authorities, yet it is too much to believe 
him againſt Authorities. Now, Stow relates 
the Matter thus: After the Battel of Tewkl: 
bury, Ling Edward entering 2 Church in 
Tewſbury wich his Sword drawn, a Pricf 
brought the Sacrament againſt him, and would 
not let him enter, until he had granted bi; 
Pardon to theſe that follow : Edmund D. 
Somerſet, Strother Lord St. Johns, ('whon 
the natural-born Subje8 ſplits into ſeveral 
other Lords) Sir Humphrey Audley, and 
twelve more. All theſe, where they might haut 
eſcap'd, tarry'd in the Church, truſting in the 
King's Pardon, from Saturday till Mondy 
when they were taken out, and beheaded. *© 
Sir William Dugdale, in his Account of thi 

Duke of Somerſet, ſaith, That notwithffand 


ing 


t 
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* Stow, in Edward IV. p. 44. 
+ Coke's Inſt. Far. 4. c. 1. p. 7. 


[ 85 ] 

ding he fled from the Bartel of Tewkſbury, 
be was overtaken, and there loſt his Head. 
"Wl Some ſay, that he got into the Church for San- 
* guary, and there was kill d. Leland's Itene- 
Cary, Vol. 6, 93. And will the natural. born 
4 dubject call this putting Men.to Death in the 
ut MW ordinary Way of Proceedings? Hollingſbed 
indeed makes mention of a Tryal of theD. of 
0- WM Smerſer, &c. And ſuppoſe, we ſhould take 
is Account of this Matter, rather than that 
which is given by the other © Hiſtorians, 
(which is not reaſonable) yet, even this, I 
think, will do the natural-born Subject no Ser- 
ice; for Hollingſbed tells us what Perſons ſat 
1s High- Conſtable and Earl. Marſbal; which 
„„ blainly ſhews, that if there was any Tryal, 
. was before a Court- Martial flagrgnte Bello, 


of the Land, take Place, and which is as far 
from the ordinary Courſe of Proceedings, 
is that of Attainders, 1 


* * 2 * * * 
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* Duzdale's Baronage, "Tom. 2. p. 125. 


where abſolute Power, and not the Laws 
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r 
4 Defence of the third Chapter, mbereilf , 
ine ether 'Objettions to the Legiſlatinelf . 

Authority of theſe Kings,are anſwer d. of 


HE Objection from Edward IVth' of 
1 Confirmation of a few private Ads, 
have anſwer'd in the foregoing Chapter, and 
turn d it upon the Remarker, in that then 
was not one of the numerous publick Ad 
that were made in the Reigns of the thre 


Henrys ever confirm'd, and yet ſtood, and d 
except ſuch of them as have been repeal b. 
do ſtand. in. Force te this Day. But the Re 
marker ſys, that K Edw. IVths non-repeary © 

Ing their Ate, was ſen give them ti 
Farce of Laws, being beneficial to the Subj u 
This is but his Crambe of preſumptive Con * 
fent in other Words; and as he has expreſs © 
it, he might with as much Reaſon have ſaid © 
that a Falſhood, by not being contradidel 
becomes a Truth, or, that the many Error n 


of the Remarks and the Letter, would, if the 
had not been confuted, have commenc'd ( * 
many Truths, as that the non-repealing off © 
an Ad, which was originally null, gives ; 


the Force of a Law. | C 
0 
— — — — — omen 6 k 
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As for their Laws 2 beneficial to the 
Subject, and fur the publit Fax goon to which 
be partiy bes thetr Obligation, (for he 
knows not well where to place it) this he 
often repeats, without taking the leaſt Notice 
of what I had ſaid in Confutatiou of that 
Notion, or giving any Account how thoſe 
Laws which were not for the publick Good, 
but prejudicial to it, came to be in Force, 
and to continue in Force in the Reigns. of 
their Rivals, (and they continu'd in Forte 
till they were repeal'd) as well as their moſt 
beneficial Statutes. 

Inſtead of conſidering the Anſwerd] gave 
to the Obje&ion that is drawn from the Re: 
vocation made 21 Richard II, of the Confiv- 
mation of the Judgment againſt the two 
Spencers, 1 Edward III, he has teferr'd me 
to a learned Author, who had not himſelf 
conſider d thoſe Arguments I offer'd. 

And as before, I gave the Lord Chief Ju- 
ſtice Coke's Opinion for the Validity both of 
the Judgment againſt the two S — 1 Hd. 
ward III, and of the Repeal of 1 Hen IV, 
of the Revocation of that J 1 21 N 
chard II; fo let the Remarter try where he 
can name any Lawyer of Note that has been 
of a different Opinion; nay, tet him took in- 
to the Statute-Book, and ſee whether all 
Dy © 
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thicStatutes made 1 Ed. III. whilſt his Father 


was alive, are not this Day in Force, (as one 
of them is cited for à Law of this, Realm, 
16 Car. 1. c. 15.) and whether all the reſt 
of the Acts made 21 Rirb. II. as well as that 
of the Revocation of the Judgment againſt 


the two Spencers, have not ever ſince ſtood 
repeald and do ſtand repeal'd at this Day, 


by the Authority of Henry IV, and his firſt 
Parliament. As for Inſtance, an Act of the 
21: Richard II, had multiply d the Kinds of 


Treaſon, which Act was repeal d 1 Henry IV, 


c. 10. and Treaſon reduc'd to the old Stan- 
dard of the 25 Zdward IH. * And can the 
Nemar ker, or natural-born Subject, ſnew that 
any Man was eyer try'd for Treaſons upon 
the Statute of Richard Il, after that Statute 
was | repeal'd by H. IV Or will they ſay 
that notwithſtanding that Repeal. of Heny 
IV, any Man may be now, or might at any 
Time ſince, have been tryd for Treaſon 
by the 21ſt Richard Il, and not by the 25th 
ede 095 n ee 
Aſter this, I need not ſay, that this tepeal d 
Parliament of 21 - Richard Il, on which 
theſe two Authors lay ſo great a Streſs, was 
J 43703110 T9776, 14-YOR 21500t 
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Trans the ee of 1 e eee th 
Facts which were made Treaſons in thedivided Time of Rich. II. 
were, reduc d to this of Ed. III., the Argument of A. B. Laud': 
Council, Hiſt, of his Trhal, p. 425. Es, 
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not duly elected, and ſummon d, the Knights 
being not choſen by the Commons, prout 
Mos exigit, ſed per Regiam Voluntatem. And 
3s for the Lords, ſummoneri fecit Rex omnes 
Dominos ſibi adherentes. And as it was not 
regularly calld, ſo neither did it act with 
Freedom, but was held viris armatis &. 
Sapittariis immenſis, as is declard in the 
Parliament-Roll, 1 Henry IV, u. 21, 22. 

Another Objection, which I conſider'd, was 
the Declaration of Parliament 39 Henry VI, 
That the Duke of York's Title could not be 
defeated, This I ſaid was a partial Decla- 
ration of an awd Parliament, when the King's 
Army was defeated, and the King himſelf 
the Dukes Priſoner : Otherwiſe they might 
have ' declar'd, that his Title was defeated 
by Acts of his own, as well as by Acts of 
Parliament. They might, ſaid, have decla- 
red this, upon the Principles of thoſe with 
whom we are diſputing ; who, when they are 
preſs'd with the Commands of Holy Scrip- 
ture, to render unto Ceſar the Things that 
are Ceſar's, &c. think it a ſufficient Anſwer, 
to ſay, That Tiberius Ceſar was a rightful 
Governor, by the Submiſſion and Oaths of 
the Roman Senate and People to him, as the 
Romans had before acquir'd a Right to the 
Government of Juden, by the Submiſſion of 
the Fews. Since therefore the Title of the 

: ba. bis | Regal 
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Regal Family of the Jews, was defeated by 
their Submiſſion to the Romans, and the 
Title of the Roman Senate and People de- 
feated by their Submiſhon and Oaths to Ti. 
berrus ; upon the ſame Principle the Duke 
of York's Title was defeated by his long Sub- 
miſſion, obeying Summons to Parliament, 
accepting and executing Commiſſions under 
Henry V1, and repeated Oaths of Allegiance 
to him, particularly that in the goth Year 

of Henry VI's Reign. 
In Anſwer to which, the Remarker firſt 
repreſents the Duke of Tork in Dureſs, when 
he did all this; and therefore would have it 
to be void. What our Kings (calling the 
Duke of Turk King, who never cal bd himſelf 
ſo, no, not when he had Henry VI Prifo- 
ner) are forc'd to do in Dureſs againfl then. 
ſelves and their own Right, is of no Force, 
P. 26. Again, all this night be, and yet the 
 Honſe of York might not give up their 
Ripht, and quit their Claim ; but waited only 
for à more favourable Opportunity when they 
ſhould get out of Dureſs. p. 53. Who would 
not imagine, by this Account, that the Heirs 
of the Houfe of Tork, (at leaſt Richard 
Duke of Tork) had paſt their Time in 
Priſon? I have ſhew'd already, that 
"Edmund Earl of March put himſelf at the 
Head of an Army, for Henry IV, againſt 
Glendour, and diſcover'd to Henry 5 the 
; | : on- 
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Conſpiracy of the Earl of Cambridge, his 
Brother in- Law, againſt that King. I might 
ſhew farther, from Sir William“ Dugdale, 
that he ſerv'd King Henry Vth in his Wars 
in Fance: From —_— + that he was in 
the fifth Lear of Henry Vth, made Admiral 
at Sea. That in the ſixth Lear of that 
King, he was conſtituted Lieutenant of Nor- 
mandy, and Warden of the Marches. And 
that in the firſt Year of Hen. VI, he was 
made Lieutenant of Ireland by that King, 
as appears both from * Dugdale and + Ry- 
mer. And to ſhew you how good a Subject 
he was, and what an entire Confidence theſe 
two Kings had in him, III give you 12 
of a Commiſſion from each. of thefe Kings, 
to Edmund Earl of March, who dy'd in 
Ireland Jan. 19, in thei third Year of 
Henry VI, after he had livd in this en- 
| | tire 
—— — 6 — = — — 
* Baronage, Tam. 1. under the Title of March. 
+ Rymer's. Foedera, Tom. IX. p. 2. | 
* Baronage 1 ſtehrr  ' 1 arcane 
A. D. 1418. An. 6. H. 5. 5. Rex omnibus ad quos, &c, 
falutem. ſciatis quod nos de fidelitate, probitate, & oireum- 
ſpe tione cariſſimi conſanguinei noſtri amundi Conitis, 
Marchiæ plenius confidentes, ordĩnavimus & conſtituimus 
ipſum, Comitem. Locum. tenentem & Cuſtodem generalem 
omnium Terrazum & Marchiarum totius Ducatns noftri 
Normanniz, &c. habendum occupandnm regendum & exer- 


cendum officium prædictum quamdiu nobis placuerit, &c. 
Rymer's Foed, Tom. IX. p. e N 
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tire Subjection to the thrae e of the 
Houſe of Lancaſte. 

I might obſerve alſo, fron +" Rymer, thi 
Richar? Earl of Cambridge, who marry'd 
the Siſter and Heir of the Earl of. Marchand 
who was Father to Richard Duke of York 
aſſiſted K. Hen. Vth in his: Wars in France, 
But I come to Richard Duke of Tork, who, 
one would almoſt think, by the Remarker's 
Way of ſpeaking of his Dureſs, thit he was 
ſcarce ever out of Priſon. But the Remarker 

may find in \Sir. William Dupdale, that in 
the.8th Year of K. Hen. Vith he was Con- 
ſtable of England. In the 16th of that 
King, he was ſent with a Commiſſion to 
ſecure the Sea-Coafts of Normandy. * In the 
12th, he was ſent General, with the Duke 
of Somerſet, to ſuppreſs an Inſurrection in 
Normandy. lu the 12th- was joind with 
3 25 him 
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* A. D. 1423. FRY 1. H. 6. Rex omnibus ad quips, &c. fa 
lutem, ſciatis quod nos, de fidelitate & circumſpectione ca- 
rifſimi conſanguinei noſtri Ed mundi Comitis: Mare hiæ c U. 
toncæ pleniùs confidentes, de Aviſamento & Aſſenſu magni 
Concilii naſtri, ordinavimus & conſtituimus ipſum Comi- 
tem Locum tenentem Terræ noſtræ Hiberniz, nabendum, & c. 
pri mo die quod idem comes, vel deputatus ſuus in terra 
noſtra prædicta applicabit uſque ad finem novem annorum 
prox imo ſequentium & nn com 4 e ber ee $ Fer 
dera, Tom. 10. p. 282 

+ Dugdale s Baronage, u ider chr Title f1 March, 

Fædera, &c. Tom. 9. .f I mo 
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him in Commiſſion to govern France. In the 
18th of K. Hen. VI, was conſtituted Lieu- 
tenant and Captain-Genera! for all France 
and Nor mandy. In the 23d of that King, was 
made Regent of France and Normandy. In 
the 29th of Hen. Vl, was conſtituted Lord 
Lieutenant of Ireland. In the 32d of Hen. 
VI, was made Protector of the Realm; and 
in the 35th of Hen. VI, made Lord Lieute- 


* 
55 


rant T eee 
"And iet me now aſk the Remarker, whe- 
ther theſe were not Inſtances of an entire 
Subje&ion in the Heirs of the Houſe of Tur? 
Could they have given greater Proofs of a vo- 
luntary Subjection, than by undertaking and 
executing theſe great Charges? And will the 
Remarker ſtill ſay, they were in Dureſs? In. 
Dareſs, when they were Admirals at Sea, 
Generals of great Armies in remote Countries, 
Regents and-Lieutenants of great Kingdoms? 
Not to enquire how many Times. the 
D. of Tork repeated his Oath of Fidelity to 
K. Hen. VI, when he was admitted to thoſe 
great Offices, or how often he took Oaths 
to him upon other Occaſions, as that Oath 
which the Duke of Tork and Buckingham, 
the two Arch-biſhops, eleven Bithops, fix 
Earls, 


# 


_ — 
W- _- * 


88 — a Pie. 


* Sir William Dugdale's Baronage. Tom. 2. p. 159, 160, 
161, &c, under the Title of York, 2 
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Renunciation of his own, and a Recogni- 


that he was at full Liberty at that Time; 


See the Book of Oaths, p. 145. 
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two Priors, atid ſeventeen Barons, took in 


Parſiamept unto Henry VI, in the 33d Year W ,- 
of his Reign, November 25, for their Al- h 
legiance unto the King. Not to make [7 
this Enquiry, fince that Oath || which the . 


Duke of Tork took in the 3oth Year of Hen 7 
Vith's Reign, at St. Pauls Croſs, being a 0 


tion of H. VPs Right, was, as well as his ac. 0 
cept ing and executing thoſe great Commiſſi- Il , 
ons, abundantly ſufficient to defeat his Ti. lf 
tle. The Remarker, to avoid this Conſe- 
quence, will have the Duke of Tork to be 
in T Duref5 when he took this Oath ; but 
let him look into Stow, and he will find, 


nay, that in the 31ft Year of that Reign, 
he reok this Oath again at Weſtminſter and 
at Coventry, mf rr” wes + Since then 
he was not in D refs but at full Liberty, 
when he took and repeated this Oath, the 
Conſequence, fure, is unavoidable: No, ſaith 
the Remarker, grant this too, that he wat 
at Liberty, whar then Why, then * 

e l » 
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* Stow, ibid. 


+ Stow, p. 396. 
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LA]. 
ay he bad quitted his Claim, I bes Mr, H: 
Aus > fab Matter I can T you, 
hut the quite contrary ;, for the very ſwearing 
of Allegiance upon an Agreement, «was ſo far 
from weakening his Title, that it rather 
ſrengtben d it. That Oath which Mr. H. 
calls a Recognition of Henry the Vrb's Right, 
was indeed, or de facto, Henry the VIth's Re- 
cognition of Richard Duke of York's Rigbe ; 
for, faith he, Richard Duke of York took this 
Cath upon an Agreement. Þ+ He goes on, F 
all be true which I have ſaid, as TY the 
Gentlemen may ſtill ſay, that the Ri tbe 
Jews and Nanlin "4h was ps rh 
that the Roman Emperors were rightful 
Governors, becauſe the Jews and Roman 
Senate had fubmitted and fworn Allegiance 
to them 5 and yet nevertheleſs the Houſe of 
fork, tho they bad ſworn Allegiance to the 
Pofſefſor, bad flill a good Title, and ſuch as 
the Uſurper by the Agreement o d. The 
Gentlemen he ſpeaks of, may abide by their 
Anſwer, and yet not own that the Duke's 
Pitle was defeated ; and may boldly affert, 
that his Title was not actually defeated by 
the Legiſlative Power of the Realm. Neither 
need they acknowledge, that this Declaration 


of 


11 


* Remarks, p. 26, 27. 1 Ibid. 7. 39. 


- own Principles, by the. Duke's own Act. any 
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of Parliament proves too much, for it proves 
what it was n to prove, and mw 
more. 

But now, if all this be falſe, "dich the 
Remarker ſays is true, that Richard Duke 
of York took this Oath upon an Agreement 
which acknowledg'd his Right; and if the 
Contrary to it be true, that this . Oath 
mention d in the Yiew, was not taken up- 
on the Agreement, but taken and repeated 
ſeveral Tears before the Agreement ; then 
it follows, upon the Remar bers, and theſe 
Gentlemens own Principles, and Way of 
Reaſoning,” that as the Right of the 9 — 
and Roman Senate was defeated by their Sub- 
miſſion to the Roman Emperors; ſo was thc 
Duke of Tork's Title defeated by his long 
and abſolute Submiſſion. and repeated Oaths 
of Allegiance to K. Henry VI. That as the 
Duke's Title was thus e by the afore- 
ſaid Oath, ſince the Oath was taken before 
the Agreement; defeated, I ſay, upon their 
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Deed, notwithſtanding this Declaration of 
Parliament; ſo, notwithſtanding ag ſame, 
it might de defeated, as it actually was, tl the 
Lale Power of the Realm; ; and t a 
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fore this Declaration of Parliament proving 
too much, proves nothing at all.” 

Theſe Conſequences are unavoidable, and 
this Declaration, That the Title of the Due 
V York could not be defeated, miſt be 
given up,on their own Principles; if chat be 
falle, which the Remarker. aftirms' to be 
true, That | this Oath was not taken until 
the Agreement And falſe it certainly is; 
for the Agreement in Parliament between 
L H. VI, and Richard Duke of York, was 
made in the 39th Lear of K. H. Vlth's 
leign; but this Oath was taken a great 
many Years before it; the firſt Time at 
St. Pauls s Croſs, in the zoth Lear of H. 
V. which was 9 Years before the Agree- 
nent, and again at Weſtminſter and Coven- 
try, at ſundry Times, in the 31ſt Year 
of H. VI, which was '8 Years before it. 

Tis true, that the Duke of Tork took an 
Oath upon the Agreement; but, as this was 
taken ſeveral Years after the Oath, which I 
cited and inſiſted on in the View); ſo was it 
2 different Oath, and of a different Nature 
from that, as is known to all who are well 
aequainted with the Hiſtory of that Age, 


ind as the Remarker might have known by 
7 A thoſe 


132üää 1 
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* Fee Stow, as cited before. 


— 
thoſe Words of the Oath which 1 cited, or 
might have ſeen in Stow, p. 365, (whither ! 
referr'd the Reader) and may fee in the 4%. 
pendix * to this Book, where he II find both 
_ theſe Oaths, And whatever the Remarker 
thinks, I was not ſo very abſurd, as to go 
about to prove, that the Duke of York had 
defeated bis Title nine Years before the De- 

laration of Parliament, by an Qath, which 
he did not take til after that Declaration. 

I cannot but wonder, that the Remarker, 
and ſome others, do ſo boldly adventure 1 
ronounce upon our Behaviour w this Ag 
How the Proceedings of that Age, whid 
they appear to be ſo little acquainted with 
The Remarker puts the Duke of Turk ir 
Dureſs, when he took this Oath of Recogni 
tion to Henry VI, ſo often mention'd, tho 
Stow expreſly takes Notice he was then 4 
full Liberty. He makes him not to take thi: 
Oath til after the Agreement; when it 
evident from Stom, that he had taken it th 
third Time eight Years before it: Aud b 
à Complication of theſe Miſtakes, (to pal 
by the reſt that he has made in this Matter 
he. makes the Duke of York to be in Dureſ 
when he took this Oath to -Henry V 
in the 39th Year of His Reign; when eve 
one, who knows any Thing of this Hiſtory 
cannot but know che Reverſe of this to b 
„„ | true 


* Nunb. II, III. 


. 
tue, and that when the Agreement was made 
and this 'Oath taken, the Duke of Toft wa: 
at full Liberty, and in full Powers and 
Henry VI not in the Remar ters imag in ity. 
27 but the Duke of Tozk's real Prifonet; 
The Remarker's Hypotheſis indeed Tequt-' 
red, that the Duke ſhould never havetaken 
any Oath of Fidelity to Henry VI, til after 
the Agreement, or that he ſhoytd be in Das 
reſs when he took it; otherwiſe, his Title 
would, on the 'Remarker's Principles, be de- 


ated by his Oath. Far be it from me to ſay 


the Remarker knew this to be falſe, I rather 
charitably believe he did not know it to be 
ſp; but that he was ſo poſfeſsd with His 
Hypotheſis, that he thought'he knew that to 
be true, which any Hiſtory of that Time 
could have told him was falſe; and did not 
"Wi: thoſe Facts, which almoſt every Body 
mute does fee. = „ 
very Body, I mean, who is not to che 
Wane Degree poſſeſs'd with his Hypotheſis: 
"for here's very lately come to my Hands a 
bird Anſwer, under the Title of The Enghfo 
te (onſtitution fi flated, with ſome Animad- 
erfons on Mr, Higden's Miſtakes abont it; 
u which the Author falls into the Remar- 
ers Miſtakes, that the Duke of Turk. did nat 
uke the Oath to Lang Yb cles 2 
lew, til after the Agreement, ſaying, When 
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Richard Duke of York took chat Oath, (which 
Mr. Higden lays. ſo much Streſs on) the Par. 


liament was fitting, to whom he made his 
Claim. Enough has been already ſaid in 
Confutation of this Miſtake. I ſhall only 
obſerve, from the Repetition of it, by the ful 


* 


Stater, that when Men write from an Hy. 


potheſis, they. almoſt as naturally fall into 
the ſame Tract of Error, as thoſe that write 
from certain Memoirs, agree in a true Re. 
lation of Facts. For the ful Stater did not, 
it ſeems, take up his Miſtakes in this Matter 
from the Remarks, . ſince he tells us, Þ that 
Book came not to him, til he was got to the 
69th Page of his own Book; nor could he, 
any more than the Remarker himſelf could 
take them from any Hiſtorian: Nay, which 
is more ſurprizing, he tells us, that by w 
diiredting them to Stow, I bad help d bimt 
ſee at large that whole Agreement between the 
King and the Duke. Now, it is not plainer in 
Numeration, that 31 goes before 32, and 
that 39 is after both thoſe Numbers, than 
it is in Stow, that the Duke's Oath, on which 
T laid ſo great a Streſs, was taken by him in 
the 3oth Year, repeated twice in the 3 1 
1 | ear 
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Year of H. VI; and that the Agreement was 
not made til the 39th Lear of that King: 
And yet while the full Stater is animad- 
verting on my Miſtakes, as if he had read 
Sow backwards, he makes the Agreement 
to be before that Oath, i. e. he makes what 
paſs d in the 39th Lear, to be done before that 
which paſs'd in the 3zoth and 31ſt Years of that 
Reign; and upon this Miſtake he forms his 
Argument to prove me miſtaken. „ 

I have more Charity for him too than to 
believe he ſaid this, becauſe his Argument 
requir'd it; but I may fay, if he did not read 
Stow backwards, he read him under the 
moſt violent Impreſſions of his Hypotheſis. 

Under theſe Impreſſions, he goes on ſaying, 
Is ſuch a Caſe as this, tis no Wonder if they 
who eſpous d the Title of Richard Duke of 
York, ſubmitted, * and took Oaths to Hen, VI, 
while there could be no Injury thereby done 
to the right Heir, he himſelf conſenting, and 
diing the ſame. Here he ventures farther 
than his Friend the Remarker, who has not 
pretended to produce any Non-jurors in 
Henry VIth's Reign: Whereas the full Stater 
here ſuppoſes, that all who eſpous'd the 
Duke of York's Title, in the 39th Year of 

Henry VI, had never ſubmitted, or taken 
| EET NE IDS | oe — 
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Oaths before that Time; altho* at the ſame of 
Tims he is not able to age oy Non- un 
r that. Reign, or a e Authority to nz 

. bp oh Aſſertion; for which he has nof {a 
better Foundation, „ his own Miſtake, ;þ: 
that the Duke himſelf never ſubmitted, ors, 
took an Oath to Henry VI, before that Time. a 
Then, faith. he, 34 ſubmitted, and took th 
Oaths,, the Duke conſenting and doing th 
ame, as if he had not done the ſame long 
before., He knew: nothing, it ſeems, of the 
entire Submiſſion in which the Duke hat 
fir , nothing of the many important Con 
miſſions that he had accepted; nothing al 
thoſe great Offices that he had executed unde 
Henry UI. (of all which I have given ſome 
Account. above). no more than of the Oath 
hat he had taken to him before this Time; 

| | the. Reader may judge how v 
is in the Englife Hiſtory, andi n 
well 75 'd. to give the full ate. of 
the Engl Conſtitution. Before I read this 
ook, I thought I muſt have encus d my {elf 
to the Author, for not having taken Ne 
tice of it. ſooner, (ſeveral; Sheets of this De. 
ence having paſs d the. Preſs before I ſaw it) 
but. after this, the Reader may poſlibh 
think I ſhall. want. his- Excuſe, if: I ſhould 
take any farther, Notice of it, When the ful 


Stater ſent his Book * — 
2 pl 
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of whom, it ſeems, he nale borow d the Fra- bs 
e-Book, and fome other Books, in order i 


make his Anintadverfions on the View, he 


iys to him, e me, I Pray, for keeping 
4 fo long uſmeſs one's «for keping | 


o, was like too on ſlowly, and to be but 
ntwardly done ar laft, p. 1. And as he faid. 
his of his Book, after he had writ it; ſo in 
this F perfectly agree with him, after I have 
rad it, 743 al therefore take my Leave 
of him, leaving the reſt to his Miſtakes, to 
te cotrected by what is ſaid to che Match. 
nen on higher Ground, as he calls the Remar- 
Wl ir, and N. B. Sub ef. - 
Having prov in the view, that Kings 
or the Time being, with their two Ho 
of Parliament, had the legiſlative Power, 
they muſt have alſo the ſupreme Power, the 
11 former being alwayseſſential to, and inſepa- 
nble from the latter. To which, the Remar- 
ir anſwers, Therefore Cromwell, having 
his the legiſlative. Power, was Supreme 
g for the Time being. *And-to his Auſwer, 
| reply, Therefore Cromwell was not Su- 
preme and King for the Time being; 2 * 
for this Reaſon, Fado others, becauſe he 
bad not, nor ever was acknowledg'd by our 
Kings: and Parliaments, to have had the le- 
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giſlative Power. The Acts of Parliament of 


all our Kings 4 fafto, have ſtood, as I have 
ſhewn, by their original Force and Virtue, 
without a Confirmation; but the Remarker 


cannot but know that Oliver's Acts ſunk of 
themſelves, without a Repeal; or if he doth 
not know it, he may be convinc'd of it by 
the Statute. Book, and Scobels e 
If Me. H. ſays, that Cromwell? A&s were 
not fully own'd by the Hereditary Ang, that 
will not anſwer the Difficulty. * 
"What does the emarler mean: ? Does 


own'd EH. ſays, they were not own'd 


at all & any of our r Hereditary Kings. The 


Remarker goes ou. 
For, if be had the Autbority, and was the 
Legiſlator, the Heir ought, according to 


Mr. H's Hypotheſis, 'to have ownd bis, as. 


well as any other- King de facto Ad, T i. e. 
if Cromwell had kad what he had not, he 
would have been what he was not : But ac- 
cording to Mr. H. Hypotheſis, .Cromwell 


had not the Legiſlative Power, nor was King 


for the Time being, and therefore the He- 
reditary King was not oblig'd to acknow- 
| ledge his . as he never did. 
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Mr. H. Gs, Cromwell Acts were not full 
r. 


 Ought a 
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Ou bt not this then (to. uſe Mr. H's 
Words ) to conclude all private Subjects ? 
Can Mr. H. then diſown this Authority, with- 
aut oppoſing his private Semiments to that 
c which himſelf acknowledges to be the ſupreme 
g 


Authority and Fudgment of the Kingdom ? 
Yes, Mr. H. can diſown Cromwell's Authori- 
ty, without oppoſing his Sentiments to that 


preme Authority and Judgment of the King- 
dom; and may yet very well affirm what 
s Mic has prov'd, that the Remarker cannot 
„Jäſown the legiſlative Anthority of Kings 


- Mvbich himſelf acknowledges to be the ſu- 


„ (pteme Authority and Judgment of the King- 


ha,. Re 
„ Laſtiy, I obſerv'd, that fince Kings for the 
ic Dine being have, by the Statute and Com- 


c- {non Law, the legiſlative Power of this 
„Realm, the Obedience of their Subjects is due 
is Is their Laws, and their Allegiance to their 
e- Iterſons. And: then, ſay I, anſwers the Re. 
v. Marker, the Obedience of the Subjects was 
due to Cromwell. He ſhould have prov'd it, 
Is well as have ſaid it; but that he never 


an do from my Principles, or our Conſti- 


gillat ive 


which himſelf acknowledges to be the ſu- 


for the Time being, which is own'd by He. 
teditary Kings and their Parliaments, with- 
out oppoſing his private Sentiments to that 


ution, by which Cromwell had not the le- 
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_ giſſative Power, and therefore the Obedience 
of the Subjects was not due to his Laws. 
This, as well as the reſt of his Conſequen- 
ces, do not follow from my Principles, but 
from his own Miſtakes about em. 

The Reader may obſerve, that when the 
Remarker and natural born Subject are 
diſtreſs d for an Anſwer, and cannot relieve 
themſelves by ſub ratione juris, or the pre- 
ſumptive Conſent, they frequent ly call in 
Obver to their Aſſiſtance. This is what is 
call'd arguing a# ab ſurdo. But when they 
firſt miftake or miſrepreſent my Opinion, 
and then draw abſurd Conſequences from it, 
the Abſurdities, as well as the Miſtakes, are 
their own. 

But once for all, to diſpatch Oliver, who 
is fo often introduc d by theſe Writers. Firſt, 
as I have obſerv'd, that as by our Conſtitu- 
tion he had not the legiſlatve Authority of 
the Kingdom, nor was ever acknowledg d 
by our Kings to have had it, and therefore 
could not have the ſovereign: Authority of 
the Kingdom: So, 2dly, It is as true & con- 
verſa, that he who had not the regal Title 
and Office, could not have the Legiſlative 
Authority in this Monarchy, in which, by 
our Conſtitution, a Law cannot be made 
without a King or Queen; and therefore all 
the Ordinances of the two Houſes of Par- 

PAs | lament, 


(7) 
liament, all the AA, of the Rump, and all 
Oliver's Acts, funk of themſelves, as Nullities 
ab origine. Such a Protector as Oliuer was, 


is a Monſter not known to our Conſtitution 
or Laws; but King and Queen are not mere 
Titles, but carry with them the Regal Of- 
fice and the Sovereign Authority and Jus 
riſdiction of the Realm, which is known to 
our Laws, and is the Soul of them. | 
3dly. Thoſeonly have been acknowledg' 
for Kings for the Time being, who have 
been placd in the Throne by the States of 
the Realm, and recogniz'd by Parliament, 
Whereas Oliver had not the Conſent of the 
three Eſtates of the Realm, even for his Pro- 
tetorſhip : Two. of tlie three Eſtates, the 
Lords Spiritual and Temporal, had been 
long before laid aſide, and it was no better 
than a Mock-repreſentation of the third 
Eſtate, the baſe and ignominious Tools of 
his Ambiſſion, with the help. of his Fana- 
tick Army, that made him Protector 


CHAP. 


108 J 
e e e 108: 
4 Defence of the fourth- Chapter, in which 
' the Allegiance f the Subject was proud 
to be due to the King for the Time being, 
y the Statute-Law ¶ this Realm, with 
an Anſwer to the moſt conſiderable Objedi. 
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- A Ltho' the Allegiance of the Subject to 
IA Kings for the Time being, doth fol- 
low as. a neceſſary. Conſequence from their 
being inveſted with the legiſlative Authori- 
ty, yet I took Notice, that we had alſo ex- 
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As firſt, The Statute of Treaſons, made 
25 Edward IIl, which declares what Offen 
ces are Treaſon againſt our Sovereign Lord 
the King: And that by our Sovereign Lord 
the King in this Statute, is underſtood. only 
_ the King in Poſſeſſion of . the Crown and King- 
dom, tho he bè Rex de facto, and not de 
jure, we had the Opinions of two great 
Lawyers, the Lord Chief Juſtice Coke and 
Hale; and no great Lawyer's Opinion, as 
far as I knew, to the contrary. Could the 
Remarker have produc'd any great Lawyer 


b=ky ot A — . 2 } Ky wa, ewe. 
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that has eontradicted either of theſe Chief - 
Juſtices, he would not have produc'd Prynn, 
at 


at leaſt he would not have . produc'd him 
alone, who never had any great Reputation 
either for Skill or Integrity; but becauſe, 
Prynn makes both Pages in the Remarks, let 
the Remarker read Mr. Colliers . 
to his? Eccleſiaftical Hiſtory, where. he exa-! 
mines Prynn's ad Vol. of Records, and.chinks, 
be finds him light upon the Scale; and that 


there bye ſirong Preſunmptions ageint? his Skill 
or Integrity, or both, which may ſerve, ſaith, 
he, as 4 Caution of that Awbor.,in; other 
Matters. :.* d i, SD 2240 97 

The Remarkey f cites however Moors Re. 
ports, where it is ſaid, that Allegiance fol- 
lows the natural Perſon, (and that mui, ſaith. 
the Remarker, be underſtood of the King, de 
jure, as if a King de facto had not a natu - 
ral Perſon ;) for, if the King is by Force driven 
out of his Kingdom, and another .uſurps, not- 
vit hf anding this, the. Allegiance of che Subs, 
je does not ceaſe, tho the Law doc. I 
could, in this very Caſe, cite a Paragraph, 
which I am ſure the Remarker will not ſub- 
ſcribe to: But to go no farther than his Ci- 
tation, in which, by another that uſurps,: un- 
der whom the Law does ceaſe, he.would, 
underſtand a King de fa&o ; but this e 
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* Pref ace, p. 4» : + Remarks, p. 65, 66. 


„ 
be, becauſe the Law is fo far from ceafin 
under a King de facto, that it is adminiſter 


not only actually, but legally adminiſterd 
by him, and diſcontinu'd only by his De. 


miſe, as 1 have ſhewn not only from Bagor's, 
but ſeveral other Cafes. And therefore, by 
another that uſurps, muſt be underſtood a 
Simon Monfort, a Lady Fane Gray, or an 
Oliver, under whom the'Laws did ceaſe, and 
no judicial Proceedings were valid farther 
than they were afterwards confirmd. 
He cites Coke's Report of  Calvir's Cafe, 
where it is ſaid, True and fuithful Legiance 
and Obedience is an Incident inſeparable to 
every Subject as ſoon as be is born, And he 
calls it natural Allegiance, faith the Remar- 
ker, which can never be due to a King de facto, 
in Oppoſition to a King de jure. Theſe 
laſt Words are the Remarker's Gloſs, but 
the Words of the Report amount to no more 
than this, That every Perſon is born in Sub- 
jection to Government, and to whom ſoever 
the Laws of that Government, under which 
he is born, direct him to pay his Allegiance, 
to him he ought to pay it z and why that 
may not be to the King for the Time being, 
i the Laws require it, I ſee no Reaſon; for 
certainly the Laws of Nature do neither tell 
us who is our Prince, nor what Meaſures 


of Obedience are due to him. If they did, 
8 wk as 
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3s the Laws of Nature are every where the 


ſame, Perſons would be entitled to Sovereign- 
ty by the ſame Way, and the Meaſures of 
Obedience would be the ſame in all Coun- 
tries, in England, in France, and in Poland, 
which no Man ſure will ſay : And therefore 
natural Allegiance is the ſame with legal 
Allegiance, andigo both ragecher, as the Re- 
nar ker has obſerv'd from Sir Edi. Cole, p. 8x. 

But fince he has cited Calvin's Cafe, ler 
me put him in Mind of a Maxim laid down 
there, (than which there is not a clearer in 
the whole Cale) Protectio trabit ſujectionem, 
ſubjectis trabit protoctionem Which be- 
ing underftood as it ought to be hy the whole 
Tenor of the Caſe of the Protection of a King, 
s of it ſelf ſufficient to determin the Senſe 
of 25 Edw. III, againſt the Remerker, and to 
put an End to the whole Controverſy. ' 
Fudge Hale's Opinion, as tis repreſomted in 
bis Pleas of the Grown, is of no Value in the 
World, ſaith the Remarker, becauſe it was 
8 poſthumaus Work written in bis younger 
Tears, about the End of King Charlesl. p. 65. 
The Work indeed was poſthumous, but ge- 
nuine, and he in his younger Years, tho 
not ſo very young towards the latter, End of 
K. Ch. I; but as young as he was, he was at 
that Time one of the brighteſt Men of his 


Profeſſion ; otherwiſe he would not _ 
-——_— 


„ 

5 been choſen of Council to the E. of Stafford, I:. 
and Arch biſhop. Laud, and deſign'd for the It 
bleſſed Martyr himſelf, had he thought it fit Ys 

to have pleaded in that villanous Court. Tho 

he was probably the y oungeſt of Arch biſnop 
Laud's Council, yet Arch-biſhop Sanctofi 

has put this Note in the Margin of the Hi- 
ſtory- of that great Prelates Tryal: That the 
Lord Chancellor Finch told him, that © the 
Argument which auas deliver d by Ar. Hern, at 

A. B. Laud's Tryal, was not his, (tho be pro- 
nounc d it) but Mr. Hale s, afterwards Lord 
Chief 5 Juſt ice But becauſe the Ræmar ket, 
ſpeaking with the laſt Contempt of his Book, 
ſays, no one that is a Lawyer, mould make 
uſe of. ſuch a Work, tbo Mr. H. + does ; gi 
may find it cited as a good Authority by the 
late Lord Chief Juſtice Holt, in a printed 
Tryal ; and I am told by thoſe that frequent 
the Courts, that it is frequently cited with 
Authority both from the Bench and Bar. 


3 


The: Truobles and Tryals. e | 
* Hiſtory of A. B. Laud's, p. 422. + Remarks, p. 65: 1 


| As the Remarker has attack d the Reputa- 
| tion of the Book, the N. B. Subject attacks 
| the Reputation of the Author. Then for 
i Ha les, ſaith he, he was a Fudge under Oliver, 
il as you may ſee in, bis Life by Dr. Burnet: 
| And therefore there lay not the leaſt Temp: 
| „ | 2 „ „ 
4 | | | 
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zation. (he. Ward there lay a Ne 
ation inhis Way) zo 12 and 
4 e e d bn 10069 of 
n 41101 Fon 
1595 Sir. 2 10 Zee 
cen hay Ve 5949 that 
Commilhon,; ek —— 
ſome eminant Nen of hin omi Profeſſion, x. 
vere of t be King 's Foro e Or 
a and Sir Geoff e mer 25 
was alſo. e e 
of it, by; ſome. famaus Divines, in partigular 
1 — and . 1 = who. — — 
Lerwaras promoted ta che Sees of Canter 
Jay: .ondone; Glier the he did e 
liver, 


onmiſſion from would 
Declaration; 5 bis Arhority, nor 
ty any State Priſuners F ; aud he was conſtant 


Temp 
th auer 
% Far gen- 
00 | 


aha 
45 
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Ito his Reſolution, aud never. did either of 


them. Had the natural-byrn' Subje& told us 
this, as. he mig . have done from the Book 
that he cipes, he had done Juſtice to tkis 
Great Man Memory,, apt da have let 


the Reader ſee, that the Chief Juſtice did, as 
our Laws do, make a manifeſt Difference 
bet wixt a King de facto, and an Oliver ; and 
that the eee 18 8 the. e of 
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the 25th Ede. III. and the latter is not. In 


the mean Time, how ſcrupulous is the N. g. 


Subject in his Cronology, who makes the 


Judge tempted to deliver this Opinion in his 


Pleas of the Crown, to ſmooth over a Com- 
miſſion that he did not accept til many Years 
after that Book was written? for the Com- 
miſſion was not taken *til 1653, and the 
Book was written in King Charles the lft's 
Reign, as he may ſee in the Remarks. 
9 The natutral-born Subject mentions a MS 
of the Chief Juſtices, which yet I don't per 
ceive he has ever ſeen; for he doth not tel 
us where it is to be found, nor cites am 
Thing from it; and therefore I need ſay nc 
TC 


Aqadly, This appear d, I ſaid, to be the 


Senſe of the Statute, not only from the Opi 
nions of the greateſt Lawyers, but alſo fron 
the Nature and Deſign of the Law, whi 


was only declarative; not to make new Sp: 
- cies of Treaſon, but only to declare thoſ 


Offences to be Treaſon by this Statute 
which were ſo before by common Law anc 
Uſage. And therefore, as thoſe Offences on! 


are Treaſon by this Statute, which were ſo be 


fore by the common Law and Uſage of thi 


Realm; fo 1 in this Statute, again 


whom thoſe Offences are Treaſon, he only mu 


be underſtood, who was King by the ſame com 
mon Law and Uſage, which I haveprov'd on 
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the Regnant King. L 


po 
Not 


BIS 
| pon which, the Remarker 
ſa s, Mr. H. it ahold Man tu aſſert aut, for I 
teheve, he har not one Lawyer. finge abe Cen- 
queſt, (provided be can find one Regant. King, 
rithout an Hereditary Title or a:Pretenes.: 
it) chat will ſtand by hin in fbi Grin, 2 
and = he himſelf has juſt. before been 
ling the Authority of two Chief Juſtices, 
and Hale, for aſſerting the ſame 3. 
ind who aſſerted it without his Proviſo, ot 
my Thing like it; and has not been able, 
in the mean Time, to produce one Lawyer, 
unleſs it be Pm, a very indifferent one, 
that has contradicted either of them. 
But, I ſaid we ſhould eaſily be determin d 
to this Senſe of the Statute, when we con- 


the nder, that as before this Statute, and a long 


Time after it, the Diſtinction of King de jure 
nd de facto was not known; ſo the Reg- 
nant King only could be King in this Statute, 
ince there was no other King but He: 


others indeed ſometimes pretended a better 


Right to the Throne, than the Prince that 
poſſeſs'd it; but they never aſſum'd the re- 
zl Title, nor did their Adherents ever give 
it them, nor the Hiſtorians who wrote in 


thithoſe Times, or of them; and of this I have 


viven ſeverel Inſtances.  _ « 


7 we 
The Remarker talks of ruhe rigit Heir: 
vor aſſuming: the Regal. Ticle; becauſe in Du- 
roſs, p. 52, and ſaye, - ee, | 
a Men relays. wor 4 bis Sof hi | 
69. What does the Remarker.mean 2 Ws 
d Caſe of Robert Duke. of No 
when he claimed either againſt his * i 
King Milian Rufus, or Henry I? * | 
when ſhe claim'd againſt King Stephen, and 
had him for ſome Time in — of: 
drebur, againſt King Jahn? Whach'! were : 
the very Inftances ILgave. Were not -thele iſ 
ſovereign Princes in Poſſeſſion of large Ter: f 
ritor ies, and Maud the Wife of —— | 
And were not every one of them, 'in'their 
Times, at _ Head of powerful Armies, is 
when they ſet up their Claims? But inf 
Utopia, it feems, © this is to be in Dureſi ; 
But to bring the Remirker thence into E- 
land, what hinder'd "theſe Claimants from 
taking the regal Title, when they invaded 
the Kingdom with ſtrong Armies? Was it r. 
not becauſe they knew, that the Realm R 
knew but one King, who was the regnantF”* 
King? and who therefore, as I ſaid, muſt be 
the King in this Statute, lince there was no 
other King but ge. 
The learned and ;ogenidin: EccleGaſtical 
Hiſtorian, whom I have ſo often cited, when 


he comes to the * of King Stephen, c 
makes * 


[17] 


makes it the Reign, of Maud, and. dates alh 
the Occurrences; of that Time by the Yearg 
of her Reign, until the Compromiſe betwizy 
ſtands alone, without any Authority, either 
meient or modern; nay, againſt the Au, 
thority of all the anciem Hiſtorians, from 
vhom he col lects the Hiſtory. of this Reign, 
rho conſtantly call it the Reign of King 
Stephen. A ftrong Preſumption, that this 
luithor's Notion of Government was no 
wore known to the Writers of that Time, 
than Meaud:s' Reign Was. Why Aid he Nop 
ſo make it the Reign of King Edgar Atbeling, 
ind not of King William I? Of ng Sobers, 

ind not of King William Il, or King Hen 1, 
tore the Compromiſe made with 122 
brothers ſueceſſively? Why not the Reign 
f King Artbur, and not of King Foarr 

of Queen Eleanor, and not of King Fabn? 
Eng Hen TH, until El-anor's Death, Ge? 
He had as much Authority and. Reaſon for 
this Change, in all thoſe Reigns, as in that 


* 
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But to return to the Remar ter, who pro- 
luces ſome Inſtances to prove, hat Trea- 
bn may be committed againſt,a King out. of 
tolſeſlion, As it was by the Murderers of 
* King Charles I, and others that were exe- 
d, and pardon's for Treaſon againi} 
N 355 ; *.,- . King 


_= 
King Charles II, tho' out of Poſſeſſion, * But 


1 5y not fee how theſe Inſtances are to his}! 
ole; for, it is certain; King Charles It 
was both King de jure, and de Facto too: 
And therefore the Lord Chief Baron Bridge. 
man ſaith roCook, ei King Charles 

was own'd 7 theſ ſe | wn and you' as. King 

vou charg d ir 4 King, and you” ff 

Een as King z jou Lauer e bin 4 he 
King, and at Zet King. © 


Ga 5 for the Caſe of King Charles Il, tho't D 
was not in Poſſeſſion, yet there was no Kia 
in Poſſeſſion againſt him; and therefore bf 7 
did, "whit Edward IV durſt not, anf“ 
he "Regal Title before he was in Poſſe” 
#61; and dated the Beginning of his Rei” 
From his Father's Death; and call'd d! 
Tear of his Reſtoration, the 1 2th 'Year “ 
His Reign. Whereas Eumard IV did nd 4 
aſſume the Regal Title til the 4th Day b 
March, of-which he took Poſſeſſion of ili *? 
Throne, With th the Conſent of the State: It 
from ron b and not from the Day @ 
his F; 3 Death, he began the Date of 
bis Red zn. Nay, Henry VI himſelf, who bf © 
before been alwoſt 5 Years in poſſeſſi 7 
| 


_ oth not, pon his Readeption, reckon tl K 
: ref neermeduate Years of Z ward the IVt 

ng: & 3 YT 4 1 1. 1. — C, 
* The 155. 4 the decades 7 146. | 
A Remarks, p. 69, 70. 
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Poſſeſſion, as part of his on Reign; and 
therefore in the Year-Books the Date runs 

thus ; Anno ab Inchoatione 3 Henrici VI 
oo: quadrageſimo nono, &. Readeptionis Regie' 
; Pereftatis 2 and not Anno Repni Henrici 
ad ſexro quaara efimo nono. een e 00 
As tothe Caſeof the Murderers of Edm. VI, 
„vho were put to Death for Treaſon, tho 
he were out of Poſſeſſion, Sir Eau. Coke. 
ſays, It appeareth by Briton to compaſs tbe 
Dearb of the Father of the King, is Treaſon, 
and ſo was the Law holden after that For 
ier Edward Il, bad diſfmiſsd himſelf of 
his Kinoly Office and Duty, and his Son, 
by the Name of Edward II, was crown'd, 
and King Regnant , thoſe curſed Caitiff, 
Thomas Gourney and William Ocle, and 
others, was attainted of High Treaſon for mur- 
dering the King's Father, who had been King 
by che Name of Edward II, and had Fudgment 
to be drawn, bang d, and quarter d; the like 
Judgment was given againſt Sir John Ma- 


rerers, Knight, and others, as being puilty. 


the Death of the King's Uncle, Edmund 
earl of Kent, which at that Time (being jo 
near of the Blood) was by fome alſo bolden 
Treaſon : But now this Ad ef 'the':25th 
Edward III, bath reſtrain d High Treaſon in 
Caſe of Death, la notre Seignior le Roy la 

wy 8 _ compagnie, 
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— 


Raw. any Thing couſiderabie in either, but 


8 [[120, lj 

cbmpagnie, N al eigde fitz eembeire le Roy. 
Inſtit. Pt. 4. © 1. p. lt ft gro We”; 
Ihe Kemarlen precveds Py the famous, 
Statute ef che 1th of Heu VII, chap, 1. 
and ſays, Ii hi feud Mr, H 5 4 his. Friends 
to 4 Bock entitled, 2 4 e hh Upon 
the! madern Explenation of the lich of 
Hatry VII. bp. . on, & c. and to the Caſe of 
Alledianaz'to 4 Ning in Poſſeſſun, Kc. The 
firſt of theſe Boobs is little. more than an 
Abridgment of the ſecond, and I do not 


S 2 


what was, or might be anſwer'd from the 


Vieiu. Some of che moſt conſiderable Ar- Nc. 


guments in bath; Were anſwer” d there, with - Wot 


qut mentioning the Books in which: they Wb! 
were urg d, which, I; thought. the cixileſt WL 
Way ; and, to give a ttue Account of the gi 
Ea Conſtitutieri, - ſupported hy oo 8 any 
Hiſtery, I todk to. be the Wk 


auſweringithe reſt . e e de 


That checking wh is in Poſſeſion 2 the Ar 
Throne, andthe full Adminiſtration of the in 
Goverhment and Laws, with the. Conſent Wu 
ef tha Kffates, and a Recognition .of: Parlia- VI 
went, is the King fer the Time being, to del 
wham this ratte Ns Abe due, n 


a0 -. 6 As! and 

EI 0 1 23:01 fl Cid *%n <0 
2 4 * 

—— fe. 


ad ſeeres the Sj 250 
it, was the ent. Hxp auatjon d 
tute; and it 12 Arguments 1 Gs Author 
Book. had not been ot exif £2 
Title alone, which ca ls this a. modern 
planat ion, Cn His own is, in Truth the 
modern) was ſu fheient: to Jhew, how much 
he was miſtaken in the Contraverly, If this 
deten 15 ee 0 ch ſince the 
Revolution only, w Eg give us 
the Opinions, of 1 Td or thas 
which; he wou! Abe a 15 the a 
Explanation. of it? Which ad b 
my Way to have made good the Title 
of his Book; but i N e Fe 
ble for him to give Wel 

Lawyers, which they aches 95 never 


ven. f 1 — 2 
N Any; to ſhew, this was 15 Tolfible for 
zin, 55 briefly. repreſent the. traditiqnary - 
Jenfe of the Lawyers upon this Queſtion, 
he And we need go no 1 Khan the Su, | 
he Min which this Statute labs Ls 

ot Mſudges, as I haye obſerv'd, upon 8 t 
iu. MV LIth's coming to t Throne, E 
to deliver d it as a Maxim of the Law of Engy 
1c, land, that che Crown takes. amay. all. 7 
nd (9, and Stops in Blood;,, which, Maxim 
being at common Law, as it were, the Gouns 
er- part to to this. Farure, ſhews, that this 
n 


. 
statute, and the Explanation of it, which he 


calls Modern, was the Law of England be- 


fore this Statute was made. 
In Henry VIllth's Reign, the Conference 


above - mention d, betwixt Sir Thomas Moor, 


who had been Lord Chancellor, and Rich, | 


who was then Solicitor-General, is a ſuffi- 
cient Evidence, that thoſe great Lawyers, 
howſoever they differ'd in another Point, 
yet agreed in this, that the Regnant King, 
with a Parliamentary Authority, was en- 
titled to the Allegiance of the Subject. 
In Queen Mary's Reign, we have theOpi- 
nion of the Lord Chief Juſtice Brook, who 
recommends his Abridgment of Bagot's Cafe 
with a Nota, (that contains much the ſame 
Doctrine at Common- Law, which is de- 
7 45 and enacted in this Statute ;) and no 
Lawyer in that, or any other Reign ſince, 
has ſo much as put a Query upon i. 
In Queen Elizabeth's Reign, we have 
Sir Nicbolas Bacon, her reins nt gi aſſert- 
ing in Parliament the aforeſaid Maxim, 
which, as I have faid, was at Common-Law 
the Counter-part to this Statute, and the 
Queen and Parliament proceeding agreeab!) 
__cT.: 7-77 EL 


4+ ; 


In the Reign of King Zames, we have that 
Lord-Keeper's Son, the Lord-Chancello 
Bucon, who at the ſame Time that he give 
SIRE - © thi 


7 = 
: | this Explanation, gives the higheſt Character 
Jof the Statute it Tel * 1 Mende” 
In King Charles I's Reign,' we have the 
| And in King Charles IPs Reign, the Lord 
„Keeper Bridgeman, and Lord Chief Juſtice 
Hale, all bearing Teſtimony tothe Author 
„ty of the Law, and to this Explanation of its 
» | which, had the Animadverter conſider' d, he 
„certainly would never have call'd it the Mo- 
dern Explanation in the Title. of his Pam- 
. | phlet, and poſſibly never have publiſh'd his 
I TL r HE 
on As to the Objection againſt the Title of 
ſe Henry VII, the Liner, "which is inſiſted 
«Ky on by the Remarker, and the Animadverter 
een the Modern Explanation, if there needs 
Nh any farther. Anſwer, than what has been 
© already given in the Vie, Mr. Collier will 
give it, and J hope, conclude the Animadver- 
Ve ter at leaſt, by what he ſays: * As to Hen- 
th ry Vilth's Birch, it may be obſervd, that 
be was deſtended from a younger Branch, 
and that the Houſe of York ſtood foremo#t 
he in che Succeſſion « But if bis Title ap- 
| pears queſtionable upon © this Score, the 
Queen, by her Acquieſcence, ſeems ro have 
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dropt 
0 * " 
yes — - e 


hi » gceleftaftica? Hiſtory in H. VII, p. 703- 


—— 
im, trantferr d her , Right 

to lim, ſaith Mr. Collier. Nay, we find 2 
after her Death, Henry VII quietly, enjoy 4 
the Crown, according to the Act of Settle: 
ment made in the firſt Lear of his Reign, 

The Remarker here, as well as in other 
Places, ſometimes repeats their Objections, 
without adding any new 2 orce to them, or 
diſarming my Anſwers of their Force, and 
ſometimes without fo. much as taking an 


Notice of my Anſwers ; particularl tha 
which has. been eſteem 2 the moſt — ſider- 


able Objection againſt this Statute, the Duke 
of Nortumberland's Caſe, which was fair! 
LI fully anſwer d in the Fiew, p. 67, 68, 
695 he Bay without taking Notice of any 

my Anſwers, urg d new, * as if chere 
had been nothing 7 * to it. 

And therefore, inſtead of | reinforcing my 
former Anſwers to the bjections a al 
this Statute, or this Explanation of it 
only deſire the Reader to give PE d FA 
Trouble to read them in tbe ie, and with 
them the Statute it ſelf, which I ſhall print 
at.the End of this efence, + becauſe I — 


met with om who have taken, ops them 


2 p 
* * * 9 


_— tA n *. 


* Remarks, p. 78. 


Pier, p. 655-66, &. 
+ Appendix, Number 1. „ 
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(as) 
to. judge of this hien without ever 6. 
ing that Statute. 105 
"Thee Remarkes gives this, Law. hard 
Names, 1 I is a very ridiculous Act if 
aaſn d to be perhetual, R299 795 and chgs ihe: 
Gnſtitution, if, if. My. 1 4 allow'd c | 
le good, is mt only the man A wee, 1 
mot? unrig btaous and pernicious Conſtitution: 
in the World, p. 7. Not to obſerve here 
what the Reader may obſerve in ſeveral 
other Places of. this. Writer, that he; as wall 
35 ſome others, take both Mr. Hs Notion 
and the Leaf hy Haves; but ia Anfwer co 
the hard Names that he gives this Law, 
need only ſhew, that the Lord Chancellor 
Bacon, who was one of the Greateſt: Mer 
of his Age, and who liv d under 2 Princa | 
an undoubted Title, had a. very, different 
Notion both of. the Juſtice and Wiſdom: of 
this Act of Parliament. Ped ſays, It dats 
apreeable to Reaſon of State, and to 
Conſcience too; that ihe. Spirit of this, = 
was pious and noble, juf and magnanimous. 


But how Great a Man ſoever my Lord Ba. 


con was, he may not be of ſo great Authori- 
ty with the Remarker, as a Writer of his own 
Side : And ſince he has recommended one of 
that Author's Tracts to my Peruſal, I ſhall 
recommend to him a later, and, I chink, 2 
better * that e from the Tame Hand, 
where 


126 ] 
where the Remarkey will find a Character 
of this Statute, very differentfrom that which 
himſelf has given of it. After this Author 
had taken Notice of the Severities of ſome 
former Revolutions; which yet, he ſays, had 
been only againſt Men who' had been in 
| — and not the thouſardeh Part of them 
neither, much” leſs of any others, and that 

ee: Attainders; he adds, And oven 
ifies were thought by by Henry VII, 
and 41 Par lumene, Jo barſh and cruel, ſo con- 
traty to Reaſon 1d Humanity, Against all 
Law, Reaſon, and good Conſciente, as the Ad 
expreſs it, that they did all that Men and 
Lam could as to put a final End to it, that fl © 
ſuch Proceedings and" Profiices mb neber 
ck be ſeen in the Engliſh Nation. This iu. 
ger — Stature (11 Henry VII, e 15 
expreſly provides, that from hencefort 1 

no manner of Perſon or Perſons that attend bes 
the King for the Time being in his I. ars, or 
att by Commiſſion ton from him, be in no wiſe thi 
convid, &c. This ig certain ly the ntmoſt Pro- vir 
viſion of Law, and lit impoſſible that any Jac 
ſtronger can be made by Men. And whatſoe- ſel 
ver other Conſtructiont may be made of thu it 
Statute, tis evident, that ay ic all- violent the 
Exceſſes of Revolutions are not only reſtrain d, 
but perfectly taken away; that however it | 
may happen in the Fi eld, and in the Heat | — 


of 
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W ar, yet that no\after Ravages — be 
tin and Men ſbould not be: deftiroy'd. 
by Law, who had eſtap'd the Sword. I nead 
r reflect bow. fuitable this Lam is to the 
xaos» Eſtate of : Mankind, and the Viciſſi- 
tudes that conſtantiy' accompany all human 
Mfdirs, * This Author - wrote this Book 
with a Temper: which I could with, for 
their own ſakes, the we on and e 
lun en had imitated. = "an 
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4 1 Defence of the fifth Chapter of he ini 
| wherein the Oljection from the Ad of Re 
len, I J ac. I. is e. 8 yes 


& 3. 4c 3 B 


IN the fifth Cha pter of the 2 jew, uk an- 
ſwerd the Ob jedion of the victiab, Re- 


peal of the 1 ith — VII. Chap. 1, by the 


iſt. Fac. Ch. 1. And yet the Remarker, who 
thinks this Statute, 1 Henry VII, Chap. 1, was 
virtually, if not alually repeal'd by the 1ft 
Jac. I. p. 79, ſays, / It was null and void in it 
ſelf, p. 87. But certainly, if it was repeal d, 
it was in Force before it was repeal'd; and 
therefore inot null and void 1n it ſelf : Or, 
if it, was null in it ſelf from the Time it was 

enacted 
3 8 


— 


* The preſent State of Jacobitiſm, A ſecond Part, i in af wer 
to the firſt, p. I2, 13. 
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enacted by King Henry VII, it could not be 
repea hd above 100 Near after by bis great 
Grand- ſon King Famer L But the pretended 
Nullicy, and Imaginary Repeab of this Law, 
as well as the reab Contr ad iction berwixe 
theſe two, ar alb the Rernur bers own, . 
And yet the: Rem ben is reâdy to yield 
all that is infertd from the 1 bot Heney VII. 
F ue bad, fait he, % Lam wherein it was 
declar d and enacted, rhatifucb à ons (he is 
ſpeaking of a King that is not the next Heir) 
was to be King i all uteutl und Purpoſes, * ls 
not the 11th of Henry VII ſuch a Law? And 
why then is this Law null in it ſelf, any more 
than that Law would be? And why will 
not this juſtify the Subjectꝭ, as he grants 
that would, when it is to all Intents and 
Purpoſes ſuch d Law, as that which the RA 
mar ter ſuppoſes would not be null but would 


juſtify thecSubjeds in recognizing! fuch 4 


Ss 3A TS O01.» POLL 1-14 3 £341 
Ahe reſt of his Remarks on this Chapter 
of the View, are ſo confusd, perplex ed, 
and inconſiſtent, that they want nd other 
Confutation. But becaufe he la ys a great 
Stress upon one of them, it ſhall be parti- 
cularly conſider d. To fbewo, ſaith he, hat 
e n 907 mon 2191 u 0% un 28 - King 
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ling James J, was rightful Heir, the Add of 
Recognition 'does not ſay, that he was right- 
uly deſcended of Henry VII, but of Margaret 
(mark that ) who was rightfully deſcended 
from Elizabeth Daughter of Edward . 
The Remarter here ufes too great a Liberty 
in deducing King Famess Deſcent, leaving 
out ſome Words, and puting in others, which 
are not in the Act. For the Act doth expreſsly 
derive his Deſcent from K. Hen. VII, his Grand- 
father (tho he ſays it doth not) as well as from 
Queen Elizabetb his Grandmother; and doth 
not affirm, (as he ſays it doth) that the Lady 
Margaret was any more rightfully deſcended 
from Queen Elizabeth, than from K. Henry VII. 
This Act of Recognition takes notice of the Hap- 
pineſs of this Kingdom, firſt in the Union of the 
two Houſes of Tork and Lancaſter, and then 
in the Union of the two Kingdoms of England 
and Scotland, in the King's Perſon , who as it 
follows in the Act, i iZneally, rightfully, 
and lawfully deſcended, of the Body of the 
moſt Excellent Lady Margaret Eldeſt Daughter 
of the moſt renowned King Henry VII, ( let 
the Remarker mark this ) and the High and 


ER 


— * 


* Rem. p. 82. | t See the AR of Recognition 1 Fac.c.t. 
K Noble 
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garet Eldeſt 


mar 
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Noble Princeſs Queen Elizabeth bir Wife, 
Eldeſt Daughter of | King Edward ; the ſaid 
Lady Margaret being the Eldeſt Sifter of King 
Henry VIII. Father of the High and Might 


Princeſs "bf famous "—Hlizabetth late 
een of England. Indeed, according: ro the 
Remar ters roche King James IS De. 
ſcent ſhou'd have been derivd, by the Lady 
Margarer, only from Queen Elixaletb El. 
deſt Daughter of King [Edward IV, by her 
Husband 'Zexry Ear! of Richmond; and the 
Act ſhould not have" ſaid; that King James 
was rightfully deſeended of the Dach Mar- 
5 ghter of the moſt renowned 

Ry Henry VII, Ge. And therefore the Re. 
er, agreeably to his Hypotheſis, ventures 

to affirm that the Act doth not fay fo, where. 
as we ſee the Act doth as much w_ that he 
was rightfully deſcended from K. Henry VII, 


as from Queen Elizabeth that King's Wife, 


ſince is expreſly affirms that he was ' Rightfulh 
deſcended of the Body of the moſt Fxcellem 
Lady Margaret, Elaeſt. Daug hter of the moſ 
renowned. King Henry 2 and the Fig. 
and Noble Princeſs Queen Elizabeth his Wife. 
And the Remarker may find in Lethington 
the Scotch Secretary's Letter to Sir William 
Cecil, that the Houſe of Scotland inſiſted on 


their Claim to the Crown of England, as 
being 
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being the Eldeſt remaining Iſſue of King Hen- 
5 VIT 95 Tg Fiz 

I ſaid, in Concluſion, An this imaginary 

Repeal of the 11 of Henry VII, by. the 1 of 
James I, C. 1. that the greateſt Lawyers in the 
Kingdom have declared ſince that A4 of Re- 
ett, that Allegiance is due to the 

King in Poſſeſſion, and have ſupported their 
Opinions by the 11 of Henry VII, and there- 
fore did not believe it repeal'd by the, x . of 
james I. And have not as good Lawyers de- 
dared the contrary ? faith the Remarker F. 
I they have, it would have been of Service 
to his Cauſe to have named ſome. of them, 
I have named Lawyers in the next Chap- 
ter, who have'- not 8 Bc this Statute of 
King Henry VII, repeal d by the Act of Re- 
copnition of King James I. But the Remarker 
had a good Reaſon. why he did not name his 
ſeyeral good Lawyers, and, I challenge him 
d name one good Lawyer, who has main- 
ain'd his Chimerical Repeal, which 1 
me to the Sixth Chapter. 


* 1 n 
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CHAP. VI. x. TE ole 


A. Defence of the Sixth Chipter: herein this Ac. R 
count of our Conſtitution and Laws was ſuppor- n 
ted by the e Opinions and Authorities of Some of 0 

the greateſt modern Lawyers, who lived in the 

Reigus of Hereditary Kings, and, the C aſe of 

. the Oaths reſolved from this Account of « our Le. 

oy get C onſtitution. N 


N Aving, as Octaſſon ſerved: given the 
Opinions of great Lawyers and Judges 
of Elder Reigns, T proceeded in this Chapter 
to the Opinion of great Lawyers of later 
| Reigns, whereby it appeared that the greateſt 
Modern Lawyers entertained the ſame No- 
tion of our Conſtitution with the Ancient; and 
have perfectly agreed with them in this great 
Point of Law, concerning the Authority of 
the King for the Time being, and the Alle. 
giance of the Subject, which is due to him. 
And here I produced the Opinions of ſuch 
only as flouriſhed ſince the Att of Recogni- 
ion of King James I; to ſhew alſo, by the 
way, that they who lived ſince that A, 
have ha1 the ſame Notion of our Conſtitution. _ 
10 this Matter, with thoſe that lived before 
it. And even among theſe, I produced the 
Pens of ſuch only as lived under Here- 

ditary 


& © © © ws 
ditary Kings; as of the Lord Chancellor Bacon, 
and Lord Chief Juſtice Coke, in the Reign 
of King James I; of the Lord Keeper Briage- 
mas; and the Lord Chief Juſtice t1ale, in the 

1c. Reign of King Charles II, where there ' was 
or. no Temptation to byaſs. them on that Side 
of | of the Queſtion ; and as theſe great Law- 
Jef yers delivered this for the Law of England, 
of | ©, I ſaid, no Lawyer of Note has ever con- 
. tradicted them in thoſe Reigns, where they 
might have done it with Safety 0 Advan- 
age: 22; 

What faith the Remarker to this ? Does he 
deny. theſe were great Lawyers.? That he 
does not. Does he deny theſe were their 
Words which I cited 2 Not that neither. 
Has he produced any Lawyers of Note that 
have contradicted them? Not one, except his 
Friend Mr. Prin, who need not be excepted 
out of that Number. What then doth the 
Remarker ſay: Why, he ſays, he doth nit 
e. think, whatever Mr. H. may do, Lawyers to 
nll tc the beſt Cauſuiſts , and knows but too well, 
chat what is Law in one Judge's Time, is 807 
/ in another *. If that were true in ſome 
hel Points, yet 1 hope He'll allow, That to be 
+ Law, uli bes been held {or ſuch in all 


_ LUSH 4 


l * Rem. p-. 92. | | 
6 . ſudges 
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Judges Times, and which he cannot ſhew 


| 2 been contradicted by any Judges at any 
Time, which is the Caſe of this Point of Lay 


before us. Inever ſaid, Lawyers were univerſally 
the belt Caſuiſts, I think Divines much better; 
only where the Caſe of Conſcience depends, 


as it doth here, on the Caſe in Law, he that 


is the beſt Lee is WF! the beſt 


Caſuiſt. 
One beld⸗ aivater liar: this Writer bu 


been doing, in making a Book of Remarls 


chiefly upon the Opinion of Lawyers, and 
the Senſe of our Laws, whilſt he has ſo 
mean an Opinion of both. Whenever he is 
preſs d Home, he crys out | both againſt the 
Lawyers and the Laws. If I cite the com 


mon Laws of the Realm ; they are wy Old 


Cuſtoms, Muſty Tear Books, p. 8. and the 
pretended Authorities of the Tear Books, p. 32. 
Tf I cite the Reſolutions and Opinions of the 
greateſt Judges and Lawyers; Then Lawyers 


are not the beſt Caſuiſts, p. 92. Lawyers are 


but private Men and fallible; and their Opi. 
njors are but private Opinions, and ſo of n 
Authority on either Side, p. go. If I cite 
Acts of Parliament ; they are Null and Void 
2 themſelves, when they are againſt him, 


7 87. It is no News, I ſuppoſe, to the Rea. 


der, that the Natural Bory Subject has as little 
Regard for the Laws. by i Wy he may take this 
_—_ 3 Pulls 


#2 


View, concerning tlie Oaths; 


Tas] 
Paſſage for a Specimen of his Regard to them, 


where this Writer argning, in his way, on the 
Statute of Heury VII, faith; there were always 
ſuch Fools as thought ax 4. of Parliament 4 great 
Matter on their Side 

Theſe Paſſages weuld give an oopartial 
Reader a Suſpicion, that, When Men are ſo 
much againſt the Lawyers and the. Laws, 
they are a little Conſcious to themſelves, 
that the Lawyers and the Laws are againſt 
them; and that, whilſt they are putting in 
their Exceptions to the Antient Cuſtoms o 
the Realm, to the Year Books, to the 
Opinions of Lawyers, to the Reſolutions of 
Judges, and to Acts of Parliament, they would 
leave us no other Way to Learn what | is Law, 
but from their Hypotheſis. 

I need add nothing, to what is Sid. in the 
{or ſince the 
Oaths are appointed by Law, and muſt there- 
fore he interpreted according to Law, the Points 
in Law being once Eſtabliſh'd, the Lawtfulneſs 
of taking the Oaths follows as a Concluſion from 
it's Premiſſes. 
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A Defence of the Seventh Chapter of the 

View, that our Laws. in this Point, -are not 

contrary to the Holy Scriptures, and the 
215 of our Church, but rather agreeable. to 
both. © 7 EOTWEE Miba nt 


HE Law point, being thus Eſtabliſhed, 
a was, I ſaid, a ſufficient Direction for 
Conſcience in Matters of Civil Obedience, 
ſo long as there was nothing in it contrary 
to the Law of God. Here then tlie Remarker, 
and Natural Born Suljest, ſhould have tried 
their Strength, and ſhewn that our Laws, 


in this Point, are contrary to God's La xs. 


This was the Place. to have proved what one 
of them does plainly, and I think both of them 
do ſuppoſe, that there is a certain Form of Civil 
Government and of Succeſſion to it, of Divine 


Inſtitution; and if they had done this, they had 


J confeſs, effectually anſwered the View; ſince 
no Human Laws can Preſcribe againſt a Divine 
Inſtitution. In the mean Time, whilſt they 
only beg the Queſtion, which they have not 
ſo much as attempted to prove here, and by 
what has been attempted elſewhere, I am 
ſatisfied, they never can prove; the Poſition 


of the View does ſtand, and is like to ſtand 


good, 
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good, That the Conſtitution, and our Obedi- 
ence according to it, 1s ſufficiently vindica- 
ted if there is nothing; i in it contrary to the Law 
of God: for then the Laws of the Kingdom 
( which the Divine Law commands us to 
Obey,) do, as 1 ſaid, bind our Conſciences as 
dubjects; and we are not only warranted, 
but obliged to pay our Obediogce, as the Law 
directs. 

This was (afficient- for my Purpoſe, tha 
dur Conſtitution, as I repreſented it, was not 
contrary to God's Law. However, I ventu- 
xd --a Step farther,, that our Laus, by re- 
quiring Obedience to the King in Poſſeiſion, 
Ire agreeable to the Holy Scriptures, accor- 
ling to our Saviour's Reſolution of the Law. 
ulneſs of Subjection to the Roman Em- 
eror Tiberius, becauſe he was in Poſſeſſion 
f the Government. This theſe Authors 
rant was our Saviour's Reſolution, but they are 
the mean Time, for giving other Reaſons 
ar the Subjection of the Jews to the Romans, 
e, they are for giving Reaſons, which our 
aviour did not give, and which therefore T 
ed not conſider ; ſince our Lord did not here 
termine the Lawfulneſs of Subjection to 
ie Roman Emperor, for any of thoſe Rea- 
Ms which they ſuppoſe, but for this one 
eaſon which he gave, Gas they themſelves 

can- 
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[ 1381 | 
cannot deny, ) namely, that Ho was! in Poſfefſio 
of the Government. - 1 
I cannot but; by the! Way, wake: wouleei che 
this Command of our Bleſſed Saviour do th 
Jews, to be ſubject to the Roman 'Monarchyſſ 
2 was Elective, is an Invincible Arguf 
— 2. thoſe, WII maintain, that Which 
15 _ the Patriarchal Scheme of /Gbvenſ! 
ment, to be of Divine Inſtitution, and obligaro : 


ro all Mankind: For had it been ſo, our t 


viour without doubt, when the Queſtion wa 
put to him about the Roman Goveramenſſit 
and the Lawfulneſs of Submiſſion to 1-1 
would have recall'd his Hearers to the Diviq T 


Original Inſtitution, and told them, thifſfo 
From the Beginning it was not ſo; that the GI 


vernment under which they lived, was a Dit 
viation from the Divine Inſtitution: As what 


the Caſe of Divorce was put to him, notwithſof 
ſtanding the general Practice both of Jews a ut 


_ Gentiles, He reduced Mankind from the Den bot 


ation, to the Divine Original Inſtitution a 
Marriage. But fo far was our Bleſſed Savio/he 
from delivering any ſuch Doctrine, that Hav 
Commands Subjection to the Roman Emper Me. 
and * his Ab ne Was from G0 bei 
St. 7ohn 19 vit! 

Iſaid, our Church had not given her Jud 
ment by Way of an Expreſs Deciſion of ti 


on, but that the Palinge J cited fra * 4 


139 
our Homilies, | favoured our Side of the 
| Queſtion; and if the Remarker, and Na. 
_ ral Bors Suject are not Conſcious it: does 
$ io, why doth the former throw in, not over 
decently, ſo many Abatements to the Au- 
thority of the Homilies, and the latter ſay 
the Compilers of the Homilies might think 
Eleanor was Dead f As if thoſe learned 
Perſons, were not as we acquainted with 
the Hiſtory of that Age, as we who are 
above 4 Sede and half farther diſtant from 
miſſit than they were. But they had the Pope, 
ord the Dauphine of Fable” in their View. 
win They might have them, and yet have King 
hn and his Niece Eleanor in their View too. 
Get me ask the Natural Born Subject, whether, 
Dif he had (Lived at that Time, he would 
Fave acknowledged himſelf a Natural Suleit 
of King Jobs, as the Homilies call the Ey. 
% Men his Nurural Subjects > Let me ask 
both theſe Writers, whether they would 
ave called King fohn their Natural Lord, 
be King of England e Whether they would 
ave called * Oath, which the Engliſn 
Men took to him, their Oath of Fidelity to 
heir Natural Lord 2 And whether they would, 
vit hout any Limitation or Reſtraint have con- 


— 
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IE 5 1 | demned 
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demned the Breach of i it; as the Homilies do 


If not, they do as good as confeſs, that theſe 
Paſſages do en e our Side 775 1 7 
on. 


9 . 
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4 PN + the Eighth Obiprer of the View, 
| that our Laws, in this Point, are agreeable 
to the , fie. and Defign of Govern- 
Mit ment. : 


H Yo > Government was "Taſlieuted for 
the publick Good of the Community, 
and the Security and Welfare of. all the Mem- 
bers of it, is what the Remarker grants p. 97. 
and what he adds, yet Care was always taken 
primarily of the Prince, is what I have af. 
ſerted too in this Chapter *, and elſewhere, 
and doth not in the leaſt weaken. the Con- 
ſequence which I have drawn from this 
Principle.; for if Government was inſtituted 
for the Sake of all the Members of the Com. 
munity, it will ſtill follow, that after they 
have done their utmoſt to maintain? thei 
Prince in the Throne, and he * to be 
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* See View at the Foot of p. 98, &c, and p. 112. 
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& Naiſpoſſeſſed, and cannot afford them any of the 
i. 3 of Government,, can neither, 7 fone 
I Himſelf, Them, nor his Right to govern them, 
it is not reaſonable, that they for whom Go. 
vernment was inſtituted, ſhould loſe all the 
Benefits of it, for the ſake of him, for whom, 
1 5 not, at leaſt, Hot primarily inſtitu. 
te 75 
Hoewevgt this Principle, which the Re- 
Bl marker faith, 10 Body queſtions, the Nartral 
Born Subject calls, the. bred bare Cant of the 
Common» 4 ealths-Men *. The Renner fe- grants 
or the | Principle, but denies the neceſſary Con- 
. ſequence of it, which it ſeems was eaſier för 
m. ¶ him to do, than to deny a Principle, Which 
7 Tall, who have writ reaſonably of Goverument, 
ten have ever allowed. But the Natural Bors Sub. 
ali, to avoid the Conſequencè, is hardy e- 
Te nough to deny the Principle, as he does in 
on. Effect, when he calls it the Thread bare Cant of 
his the Common-WWealths: Mer, without any Regard 
to the great Authorities, of the Church in 
her Homilies, of Biſhop Sanderſon, Thomas 
Aguinas, and the Lord Chancellor Forteſcue, 
which were produced for it f. And I de- 
ſire him to take the Reverſe of this Prin- 


Ii * Letter F. 103, 1 View. p. 97, 98. 
l 


ciple, 


| me” Ip 
-  ciple, and try what Proſelytes he can make to 
I rook Notice, that ſome had made an ill 

Uſe, of this Argument, to juſtify the , Reſi- £4 
ſtance, of the Supreme Magiſtrate, when. he iſ | 
does not, as they think, purſue the publick f| - 
Good of the Community. Kut this is to 
' abuſe the Principle, and draw a falſe Conſe. fl 
- quence, from it; and muſt; therefore. the Na. 


tural. Born: Subject draw another falſe Con. 
ſequence. and deny the Principle it ſelf to be WY 
| True? Especially when he owns at the ſame e 
| | The het, 7 beve guarded: qxainft chat fall 5 
nſequence , he ſhould have ſaid, I haves 
thewn, + that the Laws, which require Sub- 
miſſion, have guarded againſt it, by forbid. 
ding Reſiſtance ;.and that the very Reaſon of 
Government has guarded againſt it; for, it 
there is not à Laſt Reſort, from which there 
is no. Appeal, and againſt; which, there muſt 
be. no Reſiſtance, it is not Government, but A- 
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J Defence of the Tenth Chapter of the View, that 
our Laws in this. Point are agreeable to the 
Practice of all - Mankind, particularly of God's 
oun People, the Jews, aud the Chriſtians. of 
the Barlieſt . 
4 Th Ve... 34334 2160 u 5 It The! bh 
Gave an Account of the Behaviour of the 
Jews, in their Subjection to the Mica. 
tes, Maabites, the Kings of Agypt, and 
lter that fucceſſwely to the Bahhhriſt, 
ferſtan, Grecian, and Roman Empires. TO 
hich the Remarter ſays, the Midianitifh,, 
nd Moabitiſh Princes Ruled over them as. 
mquerors, not as Uſurpers *. The Natural 
un Subject (ays, Tour laſt Chapter beginning 
Page ioo, tells us to Page 195, That the 
jews ſubmitted when they were Conquered +, 
after I had proved it again Lawful for the 
eus to ſubmit to Princes whom it was 
ot Lawful for them to ſet up) he ſays, but 
hat was this Caſe, it was only that of Con. 
eft, when Strangers got the Rule over the 
ews |]. So that, after alb that has been ſaid on 
at Side, againſt the Title of Conqueſt, theſe 
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mean, by ſaying, Though the Fews conſtantly 


which he appeals. Thus Ehud 4 was par fo 


U I664]] 
Two Authors fall in with i ir, and Jullify Submiſ. 


ſion on that Score. 5 
But what does the Natural Born Subjell 


ſubmitted,” they as conſtantly revolted, when. 
ever they could get the Opportunity, „ 4 "you 
may fee in the Hiſtory \ of the Judges, and of 
the Maccabees *. Had he truly repreſented 
their Caſe, he would gain little by it; for 
if their Submiſſion was juſtifyable, their Re. 
volt was ſtill inexcuſable. But their Caſe is 
very falſely © repreſented ; for the Jews did ſe 
not Revolt under their greateſt Oppreſſions, 
from thoſe Strangers who got the Rule over 
them, but Livd ſubject to them, till upon fi 
their Cry unto God, he particularly raiſed / 
up and appointed them Deliverers, to' whom 4 
he gave Authority to Reſcue them, as is evi 
dent from the Hiſtory of the Judges, tc 


ticularly Authoriſed by God, to deliver the 


from tlie Moabites ; and © Gideon || from the 7 
Midianites, which were the Two Inſtances h 
I gave from the Book of Judges. In Biſhodſ , 


Overalls Convocation Book, it is ſaid, th 
Iſraelites had been Eighteen Tears in 805 iu 
jection to the Moabites, as they had been 
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little before Eight Tears to the Aramites. 
They knew that it was not Lawful for them 
1 themſelves, and ly their own Authority, 
1 take Arms againſt the 3 5þ whoſe Sub- 
J jefts they were, thouzh in ced they were 
Tyrants : And therefore they cried unto the 

Lord for .Succour. Who, in Compaſſion of 
9 their Servitude and Miſeries, appointed Otho- 
niel to deliver them from the Aramites ; and 
afterwards Ehud from the Moabites. In the 
Choice of which Two Judges it is to be ob- 
ſerv d, that the Scriptures do tell us that God 
raiſed them up, (and therefore it ij moſt 
certain he did ſo, ) and alſo that in ſach rai- 
fing of them to their Places, he made them 
Saviours to his People (as the Scriptures 
ſpeak) giving them thereby Authority to ſave 
and redeem the Iſraelites, from rhe Tyrants 
that oppreſſed them; without both which Pre- 
rogatives, it had been altogether Unlawful 
for them to bave done as they did. * This 
was evident enough from thoſe Places in the 
Judges, which I reterr'd to; but the Natural 
Born Sulject having, as I have good reaſon 
to believe, a high eſteem for the Convoca- 
tion Book : I thought a Citation from it might 
more Effectually conviace him, of the Senſe 
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of thoſe Places, and of his Error in Point of 
Fact, that the Fews conſtantly revolted from 
the Strangers that got the Rule over them, 
when they could get an Opportunity ; and in 
Point of Right, that they might Lawfully 
do ſo; for if he did not think ſo, he had 
no reaſon to mention their Revolt at all. 
What he referrs to in the Maccabees, is, 
J ſuppoſe, the Revolt from Autiochus the 
Great, but if he looks into the aforeſaid Con- 
vocation Book, * he'll find a very different 
Account of that matter, from what's com. 
monly given of it; and ſuch an Account, 
as will do him no Service; but if he'll not 
be concluded by That,the Common Account, 


he knows, is as little to his Purpoſe. 


In Anſwer to my Argument, that it was 
Lawful lor the Fews to Submit to a Stranger, 
though it was not Lawful for them to ſet a 
Stranger to Rule over them, as appeared from 
the Law, Deut. 17. 15. The Remarker ſays, 
But if Mr. H. had read on, he would have 


found, that they were to ſet over them him, 
whom the Lord their God thould Chooſe. 


They had nothing to do to ſet or pull 
down Kings . Nor did I ſay they had; and 


what he ſays, ſhowed have been added, is ſo 
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far from taking off the force of my Argument, 
that it adds to the force of it. For if they 
might not in any wiſe ſet a ſtranger, i. e. 
a Heathen Xing over them, but one from among 
their Brethren, and that One whom the Lord 
their God ſbould ebooſe; and yet notwith- 
ſanding this they might live in ſubjection 
to Strangers, to Heathen Princes, who were 
not their Brethren, and whom the Lord 
their God did not chooſe; this undeniably 
proves, what is aſſerted, that it was lawful 
to ſubmit to Princes, whom it was not lawful 
to ſet up. 7 rg " 95 = / 

The Remarker goes on, But if God for 
their Wickedneſs ſet a ſtranger over them, 
they were bound to ſubmit to him, becauſe 
it was his doing, as it was in ſetting the 


 Babylonians, Grecians, Romans to rule over 


them, to chaſtiſe them for their Idolatry and 
Rebellion againſt him. * But how did God 
ſet the Romans, Grecians, &c. to rule over 
the Fews 2 Not by an expreſs Nomination, 
as he did Saul, David, &c. but by his Pro- 
vidence governing the Events of War. So 
indeed, and no otherwiſe, it was God's do- 
ing. And was this a ſufficient reaſon for 
the ſubmiſſion of the Fews 2 Yes, the Re- 
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marker ſays, they were bound to Submit to 
them becauſe it was God's doing. And what 
is this more or leſs, than to reſolve the Rea 
fon of Submiſſion into Providence, and to ſet 


up 2 Providential Title? But this was when 


God Set Princes over the Jeus for their 
Wickedneſs, to Chaſtiſe them for their Idola- 
try, and their Rebellion againſt him. And 
had God thus by his Providence, ſet Princes 
over the Fews, to Reſcue them from Idola- 
try, or to ſecure them from the danger of 
falling into it, would it not have been equally 
God's doing? And is not this the ſame 


Reaſon in General, which the Remarker gives 
for their Submiſion; and as good a Rea- 


ſon in particular, when it is for their Safety, 
as when it is for their Chaſtiſement ? Both 
theſe Writers have particularly enumerated 


| the ſeveral Anſwers that were made to 


Dr. Sherlock's Caſe of Alegtance, and have 


loudly call d upon me for a Reply to them, 
though for what Reaſon J know not, unleſs 


it be, becauſe I never medled with the Argu- 
ment of Providewce. How far, and in what 
manner the Divine Providence is concerned 
in Revolutions of Government, or how far 
it will, or will not juſtify Subjection, after 
the Revolution is paſſed, and the New Go. 
vernment Eſtabliſhed, which was the great 
debatebetwixt the Doctor, and his Anſwe- 

rers, 
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rers, and which as my Deſign did not oblige 
me, I never entered upon, but ſet the Con 
troverſy entirely upon a New Foot. as I took 
Notice in the View. If they ſtill think a 


Reply is neceſſary to thoſe Anſwers, which 
were made to the Caſe of Allegiance to So- 
veraign Powers, the Remarker, h0 has 


here taken up that Hypotheſis, is the only 


Perſon that I know, who is obliged to give 
web 

1 proceeded to ſhew that the Behavior of 
the Primitive Chriſtians, was agreeable to 


that of the Jews. To all which the Re- 


marker only ſays, that Mr. H. may Conſult 
Biſhop Ulher's Power of the Prince, Fs Hicks's 
Jovian, Dr. Sherlock's Caſe of Refiſtance, 
Dr. Digg's Unlawfulneſs of Subjects taking 
Arms. + And when the Remarker Cor ſults 


them again, I believe he'll only find, that 


they have given numerous Examples of 
the Non reſiſtance of the Primitive Chri- 


ſtians to the Emperors, and Kings, under 


which they Lived, but not one Example of 
Non ſubjection to them, on any pretence of 
2 defect in their Titles. 

The Natural Born Subject, ſeems to think 
it ſome Advantage to his Cauſe that I ſay 


ad of * > ad 
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in tho Three: firſt Centuries, there is no 
. other Inſtances of Diſpoſſeſs d Emperors clai- 


ming againſt Rivals, but that of the Two 


Martini. | 

But ſince in this Inſtance, I have proved 
a general Submiſſion to the Emperors in Poſ- 
ſeſſion; and he has not pretended to prove the 


Chriſtians were not comprehended in that 


general Submiſſion. Nay ſince Julius Ca- 
pitolinus, ' who Writes the Hiſtory of the 

Wo Maximini, excepts only Capelianus a 
Governour in Africk, and a few * Cities, as 
adhering to thoſe Diſpoſſeſſed Emperors, can 
we believe, if the Chriſtians had done the 
fame, he would not much rather have ex- 
cepted them, who at that Time, and before 
that Time, made a great part of the Empire, 
fill'd their Cities, their Seuate, their Armies 
aud all Places, as Tertullian ſays t, but their 
Temples ? And theretore this, tho' the only 
Inſtance in this Period, is a very conſiderable 
one. 

It is Obſervable that the Author of Jovian, 
is entirely on the Side of the Emperors in 
Poſſeſſion. After he hath related how the 
Army in Africk, upon hearing || of the. barba- 
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& Paucz civitates fidem hoſti publico ſervaverunt. 
Juli Capirolini in Duo. 


3 Apologet. Ce 131 Lere Jovian p. 34. 35. 


raus 


in 


row Pride and Cruelty of the Emperor Max- 


iminus, 4rought the Purple to the Proconſul 


Gordianus, and made him Emperor, and how 
the Senate at Rome out of hatred to Maxi- 


minus, Confirm d the Choice of the African 


Soldiers, and declared Gordianus, and his 


Son Auguſti , and denounced Maximinus, and 
his Son, Enemies to the Empire, he adds, at 
the ſame time Capelianus in Africk, Rebels 
againſs Gordian; that is, he rebell'd when 
he took up Arms againſt the Emperor in 
Poſſeſſion, on behalf of the Diſpoſſeſs d 
Emperor Maximinus, under d hom Capeli- 
anus had been made Governor of the 


Mauritania . For this is what Capelianus 


did, as is evident from * Capitolinus, and 
what the Author of Jovian here calls Rebel- 


lin.. 3 "OE 
In the Fourth, Fifth, and Sixth Centu- 


ries, I ſaid, we had ſeveral Inſtances of Em- 
perors Diſpoſſeſſed, and of the Chriſtians 
becoming Subjects to New Emperors, whilſt 


the Diſpoſſeſs d Emperors were Alive; as in 


—__— 


nd VU | — þ 


* Sed Gordianw in Africa primdm à Capitolino quod am 
apitari cœpit cui Mauros regenti ſucceſſorem dederat. 
Tune Capel ian Victor pro Maximino, omnes Gordiani 
partium, motu partium in Africa, interemit, & c. Julii Ca- 
pitolini, Maæimini duo. n 


. the 
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the Caſe of Licinius, and Conſtantine in the 


Fourth; of Zeno, and Bafiliſcws in the Fifth; 


and of Juſtinian, and Vitiges in the Sixth 
o o ĩ ob Fan. boy 
What doth the Natural Born Sulject mean, 
by ſaying, that theſe Oyſpaſſeſſed Emperors 
who had no Right But Poſſeſſion, loſt their 
Right with their Poſſeſion *, when they had 
the ſame Right that any of their Pre- 
deceſſors had, or Succeſſors either? Or, by 
ſaying that theſe Caſes are Foreign to 
an Hereditary Monarchy f, when we are 
not ſpeaking of the Heirs or Sons of Empe- 
rors, but of Diſpolfeſs'd Emperors themſelves? 
And when he cannot ſay, if the Empire had 
been Hereditary, that their Heirs would have 
had better Pretenfions after their Fathers 
Deaths, than theſe Diſpoſſeſs d Emperors, 
though Elective only, had during their 
Lives. 7 eee 
The Remarker alſo may Obſerve, as a fur- 
ther Anſwer to what he has advanced p 87. 
that here are Inſtances of Emperors that did 
not ſubmit, but claimed, and made War after 
their Diſpoſleſion, which he might have 
obſerved alſo in ſeveral other Iuſtances that 
I gave, Where the Jews , notwithſlanding 


* 


Letter p. 106. 1 Ibid. 
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1 
became Subhects to the Princes in Poſſeſſi- 
on. 

& aid this had been the 0 of all. 
Mankind, as well as of the Jews and Chri- 
ſtians, upon Revolutions, to ſubmit to New 
Governments after theywere Eſtabliſhed. - 

The Remarker faith, If he ſpoula follow me 
in Revolutions that no way Concern us, he: 
is Confident he ſhould find them. much more 


favourable to his Point, than mine But 


he mult firſt follow me in thoſe Revolutions, 
before he can have any Grounds {for this 
Confidence; and when he ſhall do fo, and 
take a ſurvey of the Behaviour of all the Na- 


tions of the World, vpon Revolutions both in 
former and later Ages, he'll ſce Reaſon to 


abate of his Confidence, and conteſs his Mi- 


take. He'll find that upon theſe Events, 


the great Queſtion has been, not, whether 
they ſhall Submit or no 2 But whether they 
ſhall obtain good Terms upon their Sub: 
miſſion, and preſerve their Ancient Immuni- 
ties and Privileges, under their New Maſters 2 
Let Subjects preſerve an Inviolable Fidelity 
to their Prince, and do their utmoſt to pre- 
ſerve him in his Throne, and then, if after 
they have run the greateſt hazards for him, 


RT 
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i * Bemarker p. 88, | 
| he 
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he happens to be Diſpoſſeſſed, neither their 
Prince, the World, not their own Conſci- 
ences can Reproach them, if they Endeavour = 
to preſerve the Community and themſelves. 
And if fome will be Singular in their Behavior, 
and inſtead of Calmly conſidering the Nature 
and 'Ends of Government, and the Viciſſi- 
tudes, to which it ever hath, and from the 
Luſts and Paſſions of Men, ever will be expo 
ſed, will frame Schemes of Government with - 
out Authority, either from Scripture, or the 
Laws of their Country, that are ſo far from 


promoting the great Ends of Government, 


that they would render That, which was De- 
ſigned for the Eaſe, Security, and Welfare of 
Mankind, to be a Snare, a Rack, and often- 


times Ruine to them, under thoſe Viciſſi- 


tudes which ſo frequently happen. If Men 
I fay, will frame ſuch Schemes, they may 
T think be modeſtly contented to EI. 
upon them themſelves and not raſhly 
Cenſure (as theſe Two Authors do) all 3 
differ from them, which 1 1s almoſt all Man- 


| kind. 
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Reflections on ſome of the Errors of the Natural 
Born Subject, and on his Oppoſition to the 
RTE in ſome Points. 


S theſe Two Authors Arguments amd 
Errors are generally the ſame : So what 
has been ſaid to the one, is commonly a Reply 
to the other, as well as to what is Material 
in the Extract of Prins Plea: Yet becauſe I 
have taken more notice of the Remarker, than 
of the N. B. Subject, I ſhall beitow ſome Con- 
ſidergtions upon him in Particular. 
Io complain of his Miſrepreſentations, 
or to take Notice of all his Miſtakes in 
Hiſtory, would be almoſt endleſs: I ſhall 
therefore only Animadvert on ſome of his 
Miſtakes about the Thirteen Kings, from 
the Conqueſt to Henry VIII. who, I faid, 
came to the Throne without Hereditary 
Titles. And to make me miſtaken in the 
Number, he takes it Excluſively of William J. 
and Henry VII. the firſt and laſt King in that 
Period. Whereas it is plain, I included them 
in this Number, otherwite there could not 
be Thirteen, who came to the Throne with- 
out, and Six, with Hereditary Titles, as I 
affirmed there did in that Period : A leſs 
haſty Writer would have given himſelf the 
Leiſure to have counted Nineteen, rather 
than 


| | [ 156 ] 
than have made a Miſtake, by Endeavouring 
to Charge his Adverſary with one. He there- 
fore begins with William II. and ſays, - 
But Robert the Eldeſt Son of the Congue 
ror, contended with his Brother William II. for 
England, and at laſt came to a Compromiſe 
with him, to have it after his Death *. And 
is it ever the lefs True, that William II. 
came to the Throne without an Hereditary 
Title, becauſe there was a Compromiſe after- 
wards ; which Compromiſe this Author en- 
tirely Miſtakes, when he ſays that, by it 
Robert was to have the Crown after Villſams 
Death: For by the Compromiſe i liam's 
own Sons, were to have it after his Death ; 
only in Caſe he ſhould leave no Son, Robert 
was to ſucceed him in the Kingdom of Exg- 
land; as William was to ſucceed Robert in 
the Dukedom of Normandy, in Caſe he ſhould 
die without a Son. Which is evident from 
the Terms of the Compromiſe, as it is tranſ- | 
mitted to us by the Arch-deacon of Hunting- 
ton t, Roger de Hoveden and Hemingford *. 
Letter Page 36. Es 
f Rex fecit concordiam cum fratre ſuo Statuerunt ſiquis 
eorum . moreretur prior altero ſine Filio, quod alter fieret 
| heres illius, H. Huntingdon Hitt. L. VII. p. 213. | | 
. | Inter fe conſtituerunt ut ſi Comes (Sc Robertus) abſque | 
| Filio legali mati imonio genito moreretur, heres ejus fieret 
| Rex (Sc. Willielmus junior) ſimiliqu: modo fi Regi conti- 


guiſſet mori, heres illius fierer Comes. KRogeri de Hoveden 4 
Anna], Pars I. p. 265, * Hemingford ad Annal, 1090. | 


The 


U 

The Natural Born Subject goes on; He 
made the lite Compromiſe with his Brother 
Henry J. who married the Heireſs of the 
Saxon Line, Edgar Atheling having before 
ſubmitted *. Not the lite Compromiſe, as 
he has miſrepreſented it, but the like Com. 
promiſe as I have related it, from our Anct- 
ent Hiſtorians: For by the Terms of it, 
Robert was not to ſucceed. Henry, as the 
Natural born Sulject Imagines, but his own 
Sons: But if he ſhould die without a Son, 
then Robert was to ſucceed him in England, 
as he, in the like Caſe, was to ſucceed Robert 
in Normandy; as the Compromiſe is given us 
in the Annals of Waverley; and by Henry of 
Huntington 3 

In theſe three Lines he commits another 
great Miſtake, when he ſays Zenry I. mar- 
ried the Heireſs of the Saxon Line. He 
married indeed Maud the Daughter of Mar- 
garet Queen of Scotland, Siſter to Edgar 
Atheling. But for Maud's being the Heireſs 


— 


* letter — 5 3 4 

f Quod Conſul unoquoque Anno tria mille,marcas argen- 
ti ab Anglia haberet, & a qui diutius viveret foret Hæres al- 
terius, 5 alter ſine recto hærede moreretur. Annal Traver. 
1001. N af | ; 

|| Quod Nobertus unoquoque Anno tria mille, marcarum 
argenti haberet ab Anglia, & qui diutius viveret, heres alte- 

rius eſſet ſi alter abſque Filio moteretur. 
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of the Saxon Line, I believe he has no better 


than Almanack Authority, for in the Chrono- 
logical Tables of our Kings in ſome Almanacks, 
I have ſeen this Remark upon Herry I. Mar- 
riage, The Saxon Line reſtored. But had the 
Natural Born Subject known, as he eaſily 
might, that Maud had Four Brothers, Ed. 
gar, Alexander, David, and Edward, ( of 
+ whom Eagar, Alexander, and David were 
ſucceſſively Kings of Scotland, and that the 
Race of the Scettiſh Kings were deſcended 
from + David,) he would never have made 
 Maad an Heireſs. For tho he Streins his. Hy- 
potheſis, Ithink, to make a Daughter an Heir 
to a Crown, yet he will T doubt not confeſs 
his Miſtake, in making Maud the Heireſs 
of the Saxon Line, now he knows ſhe had 
four Brothers. Here T might ask this Au- 


thor (ſince he ſometimes - doth not allow 


Ceſſion, to transfer the Right to a Crown, ) 
when the Right to the Engliſh Crown was 
Extinguiſh'd in the Heirs of the Saxon Line, 
of the Houſe of Scotland? And when our Kings 


* Henricus majores natu Anglia congregavit London ia, & 
Fegis Srotor um Malcolmi & Margaretæ Reginæ, Filiam 
Matildem Nomine, ſororem etiam Regum, Edgari, Alexan- 


dri, & David in conjugem accepeit. Roger de Hoveden, Page 


268. 5. 270. a. & c. | 
+ Simon of Durham Names Six Erothers of Maud. In- 
ter Decem Script ores, p. 202. 


of 


ha”  OoO' tro fr Oo Tamer Amos ao. 


1 | 
of England upon his Principles commenc'd 
Rightful? Or whether ever before King 
James VI. came to the Crown of England > 

30 CT ĩͤ 


Aud Stephen the Uſurper made the like 


Compromiſe with Maud the Empreſs, Heireſs 


of Henry J. and with her Son Henry II. 


who accordingly did ſucceed bim Now 


this which he calls a Lite, was a different 
Compromiſe from the two former : For by 
the Terms of it, Henry II. was immediatel 

to ſucceed upon the Death of Stephen. It is 
another Miſtake to ſay that Stephen made a 
Compromiſe with Maud For he made the 
Compromiſe only with her Son Henry, and 


we cannot find that his Mother had any ſhare 
in it. The Compromiſe it {elf is prefervd 


in the Tower, and is Printed by Mr. Rymer ; 
In which there is no mention of any Reſig- 
nation or Ceſſion of Maud, nor is there any 
Plenipotentiary or Agent for her, or her Huſ- 
band the Duke of Anjou, among the Names 
of thoſe that ſign q; that Agreement. How 
much ſoever Dr. Brady, in his Anſwer to the 
late very learned Biſhop of Worceſter, was 
concern'd to prove Maud's Ceſſion, being 
not able to produce any Teſtimony of it, 


aw. 
— 
— 


* Letter Ibid. f Conventiones Fædera, Vol. 1. Pe 13. 
from 
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from any of our Hiſtorians, he is contented 


only to ſuppoſe it as probable *. And there. 


fore: Maud having never Refignd that we 
know of, either before or aſter the Com- 
promiſe, and being Alive, when her Son 


Henry came to the Throne, (and living to 


the Fourteenth Year of his Reign, ) + he 
could not be ſaid to Aſcend it as the next 
Heir I might laſtly take notice that this 
Author as well as the Remarker, are Miſtaken 
in the Terms of the Agreement betwixt 
Stephen, and Henry II. as they may them- 
ſelves be convinced by the aforeſaid Char- 
ter of ||. Agreement, and the Account. that 
is given of it by Henry of Huntington *, and 
Roger de Hoveden +. 


* An Inquiry into the Remarkable Inflances of Hiſtory and 


Parliament $ecords. p. 27. 28. 
7 Anno 14 Henrici Regis obiit, Matildis Impera trix 
Mater Ejus. Annal Vaver, 1167. 1 
Sciatis quod Ego Rex Stepbanta, Henricum ducem Ner- 
mani e poſt me ſucceſſorem Regni Angliz, & Haredem 
cum jure Hæreditario conſtitui, d ic ei & Hzredibus ſuis, 


Regnum Anglia donavi & confirmavi , Conventiones, 


Ec. Po I 3» 3 ARES 
* Ipſum ( Henricum Sc. ) fiquidem Rex in Filium ſul. e. 


pit adoptivum & hæredem regni Conſtituii- Hen. Hun- 
tindon, p. 258. | 


f Pax Anglia reddita eſt, pacificatis ad invicem Rege 
Stephano, & Henrico duce Normannia, quem Rex Stephanus 
adopravit ſibi in Filium, & conſtituit Hæredem & Succeſſo- 
tem Regni. Hoveden, f. 281. 
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Arthur Duke of Britanny, faith the Natural 
Born Sulject, did Homage to his Uncle King 
Jolin, and ſoon after Dyed. But did not Eleanor 
Survive. her Brother, and King John too, 
and Live a cloſe Priſoner to the Day of her 
Death? which was in the twenty fifth Year of 
King Henry III. as we are aſſured by Mathew 
Paris *, a Witneſs beyond exception: ſo 
that Henry III. as well as Henry II. (of whom 
only there could be any doubt of all theſe 
Thirteen Kings,) notwithſtanding what this 
Author Imagines, did not come to the Throne 
as the next Heirs. 1 
Some may ſuſpect that I have ranſackt the 
Natural Born Subjects Book; for theſe Mi- 
ſtakes, to preſent them here at one View; 
but if they Pleaſe to turn to the latter End 
of the Thirty Sixth, and the beginning of 
the Thirty Seventh Page, they'll find them 
altogether, in the Order J have cited them, 
within the Compaſs of Twenty Two Lines: - 
and I cannot but Obſerve that, whilſt he is 
ſo much in the Dark, that he ſtumbles al- 
molt at every ſtep he takes, he is yettri- 
umphing over my Imaginary Miſtakes about 
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* Et Circa idem tempus Obiit Alienora, Filia Galfrid 
Comitis Britannie, in Clauſura diuturnt carceris ſub arcta 
Cuſtodia reſervata, Anno 1241. Mathew Paris, p, 574. 
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»theſe\ Thirteen Kings, and with a more than 
ordinary Air of Aſſurance ſays, was the * 
«Thirteen' then that Mr. Higden Speaks of. a 
Miftake of the Printer for Three, they It ſhould 
have been > And I will take even theſe Three 
from him in thei next Page, and leave his 
Summ Total a Naug hit. 
But to purſue him no farther in his Errors 
on this Head. and to Correct them at once, 
Ell ſet before the Reader a Table of theſe 
Thirteen Kings in one Column; and of the 
Lineal Heirs, in another. | 


* — * 4 * 4 — „. l 4 
1 * 32 9 . x F 7 


Letter p. 38. 
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A TABLE Showing, 


1. f. 
The Tine | 
when theſe 7he Lineal Hors that were 
13 Kings Aliveat * 5 ime, and when 


- | 


OO” 4 
. | 
2. * 


rs | Throne. 
5 
ſe 7 illign I. 


Edgar Aibeling Heir of the 


he Anno't066. Saxon Line, ſurvived both 
Brompton William J. and iliam II. and, 


as is Evident from the Annals of 
Waverly, was Alive in the 6 
Year of H. I. His Siſter Marga- 
ret, who Married the King of 
Scotland, beſides her Daughter 


Maud Married to K. H. I. had 


4 Sons, of which 3 were Succeſ- 


ſively Kings of Scotland, Edgar 


— 4 „ and. David, from 


e 


William II. 


whom deſcended the Race of 


the Kings of the Scots. 


Heveden. 
| | Malcolm IV. 
Robert Duke of William 


Anno 1088. Normandy the El- 
W 


deſt Son of Vm. I. Alexan. II. 

who after a Com- 

promiſe with . II. Alexay. III. 
M 2 and 
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Henry I. and another with 1 Jobs Baliol 
Anno 1100. Hen. I. was upon Rob, B 
— a New Breach, and ** oy” 
War, brought 2 Dav. Bruce 
Priſoner into EA. 
"gland, where he Ro. Stuart, 
Dyed, 11 34. being &e. 
the 34 Year of 
- . ms Beomer ZZ 1, ; 
Reign. Ann. Waver. Sir George 
j "0 rior Haguſctala. Mac fene ey. 


Stephen Maud the Empreſs, Davghter 
Anne 1135. of H. I. who was not only before 
. Malmsb Szephen, but alſo before her own 
| Henry II. Son Hen. IL in the Line, Dyed 
Anno 1155. in the Year 1167. Which was 

Brompton the 14th Year of Hen. II. Reign. 
Annals of Waverhy. 


Jobs > the Son of Geofery. 
Anno 1199. Joh. Elder Brother Dyed, 1203. 
Mat. Paris the 4th Year of Fohn's Reign, 
Henry III. Mat. Paris. But his Siſter Elea. 
Ano 1216, nor Dyed not till the Year 1241. 
Mat. Paris which was 25. Year of HZ III. 
1 Mathe Paris. 


Edward III. Edward II his Father was 
Jan. 1325. Murdered the Semptem ber fol. 
Henry de lowing, Circa feſtum beati 
Knyghten Mather. e "nies. 
| | Kichard 
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Henry TV. Richard II. died the Febru- 


Septem. 29. ary following. Stow 
ry I 399. | | 3+ | | 
Sto / Edmund Mortimer Earl of 

March, deſcended from Lionel 
Duke of Clarence, the 34. Son 
of Zen. III. died in 1425. being 

Henry V. the 34 Year of Henry VI. 

Anno 1412. Dugaale s Baronage. 

Stow | | | 

Heury VI. Richard D. of Tork, the Son 

Anno 1422. of Aune, Siſter to the E.of March, 
Stow and of Rich. E. of Camb. ſlain 

in the Battle of Wakefield 1460. 
being the 39th. Year of JJ. VI. 
c Stow 


Richir TIE Ee V. and his: binds 


Ano 1483. the Sons of Edward IV. mur- 


Sr. Thomas der'd the 1/. Year of Richard III. 
More. Reign. Sr. Thomas More. 


Henry VII. Eliz. Daughter of Edw. IV. 


Anno 1485, whom Hen. VII. married in the 


1.d. Bacon, 1ft Year of his Reign. His Mo- 
1g ber the Counteſs of Richmond, 
who was then alive, was before 

him, in the Line of Lancaſter. 

Lord Bacon. 
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But of the Natural Born Subject, Errors 
il - «of all kinds, (which from his unmoved Pri. 
mm Mobile, to his Modeſt Exhortation in 
| the End of this Book, are not a few ) I ſhall 


 - take notice only of one more. 
| When I was Speaking of the Submiſſion 
of tlie Fews to the Romans, I added, that the 
generality of the Nation were in Expectation, 
that a Prince of the Tribe of Jadah, would 
mortly break the Roman Yoak, and Reſtore 
the Kingdom to [ſrael. Upon which the N. 
B. Subject ſays, And that Prince did come, 
"and was then among them. And be gave it 
ap too, aud commanded them to Submit to 
Tiberius, though he call d himſelf the Son of 
David. 
Alter our Bleſſed Saviour had fo expreſſy 
Diſclaimed a Temporal Kingdom, and f ſo 
fully declared the Nature of his Kingdom, I 
wonder how this Author could fall into this 
Error, that Chriſt had a Temporal Hingabm, 
which he gave up, and Commanded the Jews 
to ſubmit to Tiberius. Chriſt, as God, is King 
of Kings, and Lord of all Creatures; but I 
am ſure the Natural Born Subject will not 
ſay, that he gave up his Eternal Kingdom. 
Chriſt, as Man has a Spiritual Kingdom, but 
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neither will this Author ſay that he gave up 
this Kingdom, which he doth, and will re. 
tain, till the End cometh, when he ſhall have. 
deliver dit up to God even the Father. 1 Cor. 15. 

ButChriſt, as Man had no Temporal King. 
dom, and utterly Diſclaimed any; ſo that the 
Temporal Kingdom, which the Natural Born, 
Sabjet ſays he gave up he never had. And 
therefore at that Fime, when he Commanded 
them to Submit to Tiberius, or at any other 
Time, he could not give up a Kingdom, which 
he never had. OD i 

This Error is ſeverely. cenſured in Biſhop. 
Overals Convocation. Book. Tis many ways 
very * and evident that the eus aid ex- 
pound all thoſe Places of the Prophets, 
which do notably ſet forth the Spiritual King- 
dom of our Saviour Chriſt, to be meant of a 
Temporal Kingdem, which, he ſhould ered up- 


e 


on Earth ——There are ſome ſo much addicted 


in theſe Days to the ſaid erroneous. Opinion. 
of the Jews, as for the Advancement of the 
Glory of the Biſhop of Rome, they will needs 
have Chriſt to have been here upon Earth a 
Temporal Monarch. Inſomuch as ſome of them 
ſay in effect that neither Auguſtus Cæſar nor 
Tiberius. hs Succeſſor were lawful Emperors 
from the time of Chriſt's Birth, for above the 
Space of thirty Tears until our Saviour had 
required the Jews to pay 7 ribute to Cæ lar. 
04 | Bur 
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But thoſe are Men not to be feared; for to 
ay the Truth of them, they are all in effect 
either groſs and unlearned Canoniſts or elſe 
but new upſtart Nerians, and with great 
Afﬀinity with the Canonifts ; who meaning as 
it feemeth to outflrip the Jeſuits, do labour 
as much to make the Pope a Temporal Mo- 
narch, as the Jeſuits had done for bis pre- 
tended ſpiritual Monarchy . I do not in 
the leaſt ſuſpect this Author of any Deſign 
of advancing theſe Papal Pretenſions, nor is 
his Notion with reſpect to the temporal King- 
dom, which he ſaith Chrift gave up, altoge- 
ther the ſame with theirs ; and yet, as far as 
he eſpouſes the Notion of a Temporal Mo- 
narchy that our Saviour had, ſo far is he 
.cenſurd by this Convocation- Boot. An un- 
fortunate Writer! Who thinks a particular 
Scheme of Government is laid down in the 
Scripture as a Law to Mankind; and yet 
in interpreting ſome Paſſages of Scripture | 
with relation to Government, has, we ſee 
more than once fall'n into Errors, that ſtand 
condemn'd in that very Book, for which, 
this is good Reaſon to believe, he has the 
greateſt Deference. | 
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Tho theſe two Authors in many Things 
agree ſo well, as if they wrote in concert, 
yet we have ſeen, that they ſometimes differ 
from one another, as well as contradict them 
ſelves: I ſhall take notice of a few more of 
their mutual Differences, and their ſelf Con- 
tradictions, and ſo take my leave of them 
for this Time. . | 

They differ about the Reputation of the 
Book which they anſwer. The Remarker 
tells us, he made his Remarks on the View, 
becauſe he heard wherever he came, that it 
was ' applauded by Mey of deep Reach, and 
profound Tudgment, and ſuch as made a Fi- 
gure in their ſeveral Profeſſions , tho by 
the Way it ſeems all theſe Perſons, of whom 
he gives ſo great a Character, were not able 
to diſtinguiſh Uropia from England. Or, if 
they were able, he is not : According to the 
Title of his Book, he, or they muſt be Viſio- 
naries. | 1 | 

But the Natural Born Subject diſſers from 
the Remarker, and ſays neither Whig, nor To- 
ry ts pleaſed with the Viewt. If ſo, I am at a 
Loſs to know for what Reaſon he ſhould give 
himſelf the Trouble to anſwer a Book.that 


11 
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* Preface to the Remark, 2 f Letter p. 4, 
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no body was pleas d with, unleſs it were to 
ſhew his great Skill in the Engliſh Hiſtary. 

There were ſometimes Diſputes about Ti. 
tles of which the Remarker ſays, the Popu- | 
lace were not competent Judges, and in 2 | 
Caſes the Poſſeſſor was ſworn toi as right- 
ful, and it was but reaſonable; if the Right 
Heir could not be diſcover d, or his Title: 
cleared to the Satisfation of the Subiects, 
who were to (wear to him; for in this, melior. 
eſt Conditio Poſſidentis. Again ſpeaking 
of the Duke of Torts Title, what: would 
Myr. H. have more ? Here the Great Men, 
(who' were then the proper Judges) declares 
his Right and Title. + It the Populace were 
never competent Judges about d;/puted Ti- 
tles; how come they to beſo at this time? 
And if the great Men were the Judges 
heretofore why are they not ſo now, and 
what would the Remarker have more ? 
Why is he not concluded by their Judgment 
now 2 Both theſe Authors ſometimes, but 
the Remarker very often, to get rid of an 
Argument, gives up his own Cauſe. But the 
Natural Born Subject denies the great Men 
are Judges, and ſays, i» a Competition for 
the Crown there is nothing elſe to be done 
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but every Max to ſatisfie his own- Conſcience 
the beſt he can, as to the Right of the Com. 
petitors. But as to any judicial Determina- 
tion, there can be none upon Earth; * He is 
here diametrically oppoſite to the Remar- 
ker. Burt the great Error of this Author is, 
of Civil Society, who in civil Matters in 
order to the publick Peace of it, muſt be 
concluded by a Publick Judgment ; but looks 
upon them as ſo many Independent Indivi- 
duals, I may rather ſay as ſo many Independ- 
ent Governors, whilſt he cenſures not onl 
the judgment of other Men, but the Publick 
Judgment too, when it differs from his own; 
But I am not here to diſpute, but only to 
ſhew how he differs from the Remarker. 
There is nothing perplexes theſe two Au- 
thors more, than Oaths, Ceſſions, and Sub- 
miſſions, about which they ſometimes differ 
from one another, and ſometimes contradict 
themſelves; tho in the main they agree in 
their Management, making Submiſſions, 
Ceſſions, and Oaths, to give up, or not to 
give up a Right or Claim, as it ſerves their 
preſent Argument. Thus the Submiſſion of 
the Jews, and the Submiſſion and Oaths of 
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the Senate and the People of Rome, ſhall give 
up their Right; but the long Submiſſion 
Oaths, &c. of the Houſe of Tork ſhall not 
abate their Right to Prejudice their Claim, 
as the Remarker ſays, p. 26. And the Natu- 
ral Born Subject ſays, That Age will be a 
Precedent of the moſt inflexible Loyalty, which 
the Uſurpation for Sixty Tears Continuance 
together, nor Succeſs, mor Preſcription, nor 
Acts of Parliament, no nor the Submiſſion or 
Reſignation of thoſe who had the Right could 
abate, they ſaw theſe were not free and vo- 
luntary, and therefore would lay no ſtreſs up- 
on them; p. 70. 71. And yet at another time 
to get rid of the Argument of the Homi- 
lies, and to favour King Johns Title, he 
ſays, Arthur was dead and his Siſter Elea 
nor a Priſoner in King John's Hand, and 
her Life at his Mercy every Hour ; fo that 
there was no Claim made by her, or for her 
p. 102. The Heirs of the Houſe of Tork 
could never quit their Claim by ſixty Years 
Subjection, accepting Commiſſions, or repea- 
ted Oaths, tho at perfect Liberty; (For by 
this time the Natural Born Subject may be 
ſenſible that he had no more reaſon to put 
them under Conſtraint, than the Remarker 
had to put them in Durels.) And yet here 
the bare Non claim of Eleanor, who was a 
Priſoner, ſhall ſerve the turn. At another time 
Edgar Atheling, who, T ſuppoſe even he will 

or 
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not ſay, was more free than the Heirs of 
the : Houſe of Tork, ſhallby Submiſſion and 
an Oath of Fidelity transfer his Right to 
Wiliam the Conqueror. William the Con- 
queror, ſays the Natural Born Subject, ob. 
tain d a Right, becauſe Edgar Atheling the 
true Heir Submitted and ſwore Fidelity to him, 
p. 38. 39. Is not this e 75 ve, tO 
have a greater regard to an Hypotheſis, than 
Truth and here, by the way, I might ob- 
ſerve, how he paſſes by Edgar Atheling's Siſter, 
Margaret Queen of Scotland, who was then 
truly the Heireſs of the Saxon Line, tho at 
another time, we ſee, he can make her Daughter 
Maud to be the Heireſs of the Saxon Line, 
who was no Heireſs at all, having Four Bro. 
thers alive. %% 

Whether the Hereditary Deſcent of the 
Crown is Limitable by Act of Parliament, is 
a Queſtion upon which the Writers of 
that ſide are as much divided: But to 
confine my ſelf chiefly to thoſe with 
whom 1 have been engaged in this Con- 
troverſy. The Objefor holds the De- 
ſcent of the Crown is limitable by Act 
of Parliament. The Natural Born Subject, 
and -Remarker both deny it. The Natural 
Born Subject denies it; becauſe he believes 
the Right of Succeſſion by Primogeniture, 
is of Divine Inſtitution, and a Law of 
the whole Earth. If the Remarker is of 
the 
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the ſame Opinion, (whch he doth not 
plainly declare) he differs very much from 
the learned Author, whoſe Book * he hath 
ſo often recommended to me, who in his 
Preface goes no higher than human Autho - 
rity, of a fundamental Law of the Monar- 

chy, Which he ſuppoſes has fix d the Suc- 
ceſſion. He ſaw there was no Grounds in 
the Holy Scriptures to fix the Succeſſion 
on divine Inſtitution or Law. On the 
other Hand, the Natural Born Subject is, 
I believe, convinced, that it cannot be un- 
alterably fix d by human Law, ſince he ap- 
pears to be of my Lord Bacon s Opinion, 
_ ||whteh I think is very true, that the Su- 
preme Power may diſſolve, but cannot bind 
it ſelf, fo that T have thus far both theſe 
Authors with me againſt each other: The 
Author of Jovian agreeing with me againſt 
the Natural Born Subject, that the Suc- 
ceſſion to the Crown is not eſtabliſnd by 
a divine Law; and the Natural Born Sub- 
ject agreeing with me againſt that Author, 
that the Succeſſion cannot be unalterably 
fix d by human Law. Y 0 1 35 

But to fatisfie the Natural Born Subject and 
the Remarker, that I have not miſtaken that 
Author's Senſe in his Preface, they may 


'* Jovian, | | { Letter P. 18. ; 


find 


1 
find in the Book it ſelf (which J defire the 
Natural Born Subject, eſpecially to obſerve) 
that he is ſo far frem making Succeſſion to 

a Crown by Primogeniture to be of divine 
Right, that he denies Monarchy it ſelf to 
be of divine Right, exclufive of other Forms 
- of Government. For after he has run thro 
bother Forms of Government, whether Ai. 
Nocracys, or Democracys, as the 'Govern. 
ment of Sparta, of Venice, and of the Can- 

tons of Switzerland, and obſerve wherein 
ehe Sovereignty was, and is reſpectively 
Jodg d in each of them, he ſays, 7 was the 
more willing to mate this Obſervation, that 
. when I ſpeak ef Sovereign Princes, I may 
not be maliciouſiy traduced, as if I ſpoke of 
-Phem exclufroely of other Sovereigns, as if 
Monarchy were of ſole divine Right. For 
want of this Diſtinction, other Authors have 
had this invidious Imputation laid upon 
„ e 1 

But if the Remarker ſnall ſay, he Agrees 

with the Author of Jovian, he muſt then at 
the ſame Time confeſs, that he is directly 

Oppoſite to his Partner in this controverſy, 
the Natural Born Subject. 


—— " . * 
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Tis True, that amidſt all theſe * 


2 1 * at this Time happen to agres (tho ſome 
of them not very conſiſtently with them- 
ſelves ) in one Concluſion, deduced from pre- 
miſes, as different as their Principles; but 
had they lived in ſome of the Reigns, we have 

before diſcours d of, and purſued their different 

Principles, they Would have form d (for they 

would not have found any) different Par- 

ties, and have been ſome of them Jurors, and 

: others Non-Jurors then. a 

As I have hitherto taken no notice of 


the hard Words, Angry Invectives, and 
raſh and uncharitable Cenſures, which make 


ſo many Pages of both theſe. Anſwers; 
fo I ſhall always neglect them; being perfect- 
ly fatisfied, that there was nothing provo- 
1 in the View, which, whatever it wanted, 
did not want Temper ; and I hope I have 
made no Retaliation in this Defence: For 
to forgive the Authors, and not to imitate 
them, is the beſt uſe that can be made of 
that way of en 
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Le, Our faid Sovereign Lord the King 
7 remembring that it was Ordained, Ena- 
ted, and Eſtabliſhed, By Authoritie of the 
Parliament holden at We minſter, the Second 
Day of ay in the Ninth Veare of the Reign 
of the Noble King Henry V. late in Deed and 
not of Right, King of vs Noble Realm of 
England, as hereafter followeth . Item, 
whereas the taking of Aſliſes 3 generally, hath 
long ceaſed throughout this Realm of Eng- 
h lane, becauſe of a Statute and Ordinance 
made by our ſaid Sovereign Lord the King, 
at his Second Paſſa e towards the Parts of 
Normandie, and by his Counſel: Our ſaid 
Sovereign Lord conſidering the great Diſea- 
ſes and Damages, which divers of his Liege 
People have had and ſuſtained by the ſame 
ceafing, hath ſtraightly Commanded, and 
Commandeth, that his juſtices ſhall hold the 
Aſſiſes through the Henley: of. ee in 
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the manner uſed and accuſtomed. And to 
Eſchew the diſheriſons of the ſame Perſons, 
which now be paſſed and ſhall paſs in this 


Voyage Royal of the King, (which God 


Speed,) and alſo of the Perſons which are 
abiding in the Service of our Soveraign Lord 
the King, in the Parts of Normandy and of 
France, it is ordained and provided, that in 
every Protection with the Clauſe of Volumus 
to be made for every of the ſame Perſons, 
there ſhall be in the Claufe ofthe Exception 
| bf the ſame contain'd Omiſſion of theſe 
Words, aſſe nove diſſtifine. And that all 
Protections be allowable for them, and every 
ofthem, in all the Counties of our Sovereign 
Lord the King, in any Place where ſuch 
Protection is caſt forth by any ſuch Perſon, 
in all the Pleas of Aſſiſes as well of No diſs. 

as of Freſh Force, without any difficulty. Pro- 
vided always, that the Judgments to bee given 
from henceforth on ſuch Aſſiſes Arraigned or 
to be Arraigned, ſhall not be prejudicial to 
any of the faid Perſons ſo abiding in the King's 
Noble Service beyond the Sea, as is aforeſaid, 
which hath any thing in Reverfion or Re- 


mainder in ſuchLands and Tenements, whereof 


ſuch Aſſiſes be or ſhall be Arraigned, if the 
that have in Reverſioh or Remainder of ſuc 


Lands or Tenements be not Named in the || 


ſame Aſſiſes, but that they bee againſt them 
5 7 Voyde. 
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Voyde. And this Ordinance ſhall endure 
till the Parliament, which ſhall be next hol- 
den after the next coming again of our So- 
vereign Lord the King into his Realm of 
England. And if this Ordinance touching 
the ſaid Perſons, abiding in the King's Service 
beyond the Sea, and alſo touching the ſaid 
Perſons, which have Paſſed and ſhall paſs in 
the ſaid Voyage, be not. ſufficient for the 
Eaſe and Surety of them, it is accorded and 
aſſented, that the Lords of the King's Coun- 
cell for the time being, ſhall have full Power 
by Authority of this preſent Parliament, to 
ſet, ordaine and provide ſufficient Remedy for 
the Eaſe and Surety of all the ſaid Perſons 
and every of them, as to the ſaid Lords ſhall 
ſeem Availeable and Expedient in the caſe, 
after their good Advice and Diſcretion . 


Our Sovereign Lord the King will and hath 


Ordained, Enacted, and Eſtabliſned, by the 
Advice and Aſſent of the Lords Spiritual and 
Temporal, and the Commons in this preſent 


Parliament Aſſembled, and by Authority. of 


the ſame that the ſame Order and the ſame 
Law, compromiſed in the ſaid Statute and Or- 
dinance ſhall be now obſerved and kept, and 


ſhall be as Available for all manner of Per. 
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fire ends the Recital of Henry the 510˙4 Statute. 
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' (:x80:] 
ſons, which now ſhall paſs over the Sea with 
our Sovereign Lord tlie King in this Voyage 
Royal, And there ſhall' abide” in his ſald 
Noble Service as they were, for ſuch Perſons 
which did paſs over the Sea With the ſaid 
late King, and there did abide in his Noble 
Service. and that all ſuch Perſons, which 
now ſkall paſs over the Sea with our faid 
Sovereign Lord the King, ſhall have and 
Enjoy in every point all manner of Advan- 


tages, as the {aid Perſons ſo paſſing over the 


Sea with the ſaid late King had, ſhould 


have, and might have had by reaſon of the 


ſaid Statute. This Act and Ordinance to 
endure till the next Parliament, which ſhall 
be firſt holden after the next coming of our 
Sovereign Lord the King into 2 

l 9 Collections Vol. I. p. 316. 
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The Oath which Richard Duke of York took, 
to le True, Faithful, and Obedient Subjed, 
0 King Henry the Sixth at St. Pauls Croſs, 
in the Preſence of the King and moſt of his 
Nobility, in 1452. being the zoth. Tear of 
Henry the Sixths Reign. 


A Richard Duke of Tork, Confeſs and 


Beknow, that I am, and ought to be 
- FD humble 
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humble Subject, and Leige-Man, to you my 
Sovereign Lord King Fleury VI. and owe 
therefore to bear you Faith and Truth, as 
to my Sovereign Leige Lord, and ſhall do all 
Days unto my Lives End, and ſhall not at 
any Time Will or Aſſent, that any thing be 
Attempted or done againſt your moſt Noble 
Perſon, but whereſoever I ſhall have Know 
ledge of any ſuch thing imagined or propoſed, 
1 fall with all Speed and Diligence poſſible 
to me, make that your Highneſs ſhall have 
Knowledge thereof, and over that, do all 
that ſhall be poſſible to me, to the withſtand- 
ing and let thereof, to the uttermoſt of my 
Lie. I ſhall not any thing take upon me 
againſt your Royal Eſtate; or Obeyſance 
that is due thereto, nor ſuffer any other Man 
to do, as far forth as ſhall be in my Power to 


let it: And alſo ſhall come at your: Com- 


mandment whenſoever I ſhall be call d by 


che ſane, in Humble and Obeyſant Wile, 
but if I be letted by any Sickneſs or Impo- 
tence of my Perſon, or by ſuch other Cauſe 


as ſhall be ap by you my Sovereign 


Lord Reaſonable, I ſhall never hercaiter take 


upon me to gather any Rot or to make. any 
Aſſembly of your People, without your Com- 
mandment or Licence; or in my Lawful De- 
fence, I ſhall Report me at all Times to your 


* and if the Caſe FeqaEe, to. my 
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Peers, nor any thing Attempt againſt any 
of your Subjects, of what Eſtate, Degree or 
Condition that they be. But whenſoever I 
find my ſelf Wronged and Agrieved, I ſhall 
ſue Humbly for Remedy to your Highneſs, 
and proceed after the Courſe of your Laws 
and in none otherwiſe, ſaving in my own 
Lawful Defence in manner aboveſaid, and 
otherwiſe, have to your Highneſs, as' an 
Humble and True Subject ought to have to 
his Sovereign Lord. All theſe things above- 
faid, I Promiſe you truly to Obſerve and 
Keep, by the Holy Evangeliſts contained in 
the Book that I lay my Hand here upon, 
and by the Holy Croſs I here Touch, and by 
the Bleſſed Sacrament of the Lords Body, 
that T ſhall now with his Mercy Receive, 
And over, I agree me, and will, that if Tany 
Time hereafter, as by the Grace of our Lord 
God I never ſhall, any thing Attempt by. 
way of Feat, orotherwife againſt your Royall 
Majeſty, & the Obeyſance that I owe thereto, 
or any thing take upon me otherwiſe than is 
above expreſs d, I from that Time forth be 
unabled held, and taken as an untrue and 
openly foreſworn Man, and unable to all 
manner of Worſhip, Eſtate and Degree, be 
it ſuch as I now occupy, or any other that 
might in any Wiſe grow unto me hereafter. 
And this I have here promis d and Sworn, 
WWW 


or to the hurt or diminiſhing ot his 
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proceeded of mine own deſire and free Volun · 
te, and by no conſtraining or Coaction. In 
Witneſs of all theſe things above Written, I 
Richard Duke of Tork above Writ, Subſcribe 


with my own Hand and Seal. 


This Oath he alſo took at Weſtminſter, 
and at Coventrie at ſundry Places in the 3 1/t 
Tear of H. Henry VI. Stow. Page 396. 
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The Oath which Richard Duke of York took, 


upon the Agreement in 1460. in the 39th 
Tear of King Henry Sixth. _ 


N the Name of God Amen, I Richard 
Duke of 7ork, Promiſe and Swear by 
the Faith and Truth, that Towe to Almighty 
God, that 1 ſhall never Conſent, Proeure or 
Stir, directly or indirectly, in Privy or apart, 
neither (as much as in me is) ſhall ſuffer 
to be done, conſented, procured, or ſtirred - 
any thing, that may ſound to the Abridge- 
ment of the Natural Life of King Heay VT, 
eign, 

or Dignity Royal: by Violence-or any other- 
wiſe againſt his Freedom or Liberty, but if 
any Perſon or Perſons, would do or pre- 
ſume any thing tothe contrary, I ſhall with 


* 


* w 
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all my Might and Power withſtand it; and 
make it to be withſtood, as far as my Power 
wil 2 2 | 'Sohelp me Gai 
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H E e our: Sowvelng Dodd calling 
to his Remembrance'the Duty of AL 
legiance of his Subjects of this Realm, and 
that they by Reaſon of the fame, are bourſc 
to ſexe their Prince and Sovereign Lord 


the Time being, in his Wars, tor the [De 


fence of him and the Land, againſt every 
Rebellion, Power, and Miglit, reared againſt 
him, and with him to enter and abide in 
Service of Battel if Caſe fo require; aud 
that for the ſame Service, what F ortune ever 
fall by Chance in the ſame Battel, againſt 
the Mind and Will of the Prince, (as in this 
Land ſotnetime paſſed hath been ſeen) that 
it is not Reaſbnable, but againſt all Laws, 
Reaſon, and good Conſcience, that tlie ſaid 
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Wars, attending upon him in his Perſon, of 
being in other Places by his Commandment 
within this Land, or without any thing 
ſhould loſe or forfeit for doing there True 
Duty and Service of Allegiance. It be there- 
fore Ordained, Enacted, and Eſtabliſhed by 
the King our Sovereign Lord, and by the 
Advice and Aſſent of the Lords Spiritual and 
Temiporal, and the Commons in this pre. 
fent Parliament Aſſembled, and by Autho- 
rity of the ſame, that from henceforth 
no manner of Perſon or Perſons, whatſoever 
he or they be, that attend upon the King 
and Sovereign Lord of this Land for the 
Time being, in his Perſon, and do him 
True and Faithful Service of Allegiance in 
the ſame, or be in other Places by his Com- 
mandment in his Wars, within this Land 

or without; That for the ſaid Deed and 
True Duty of Allegiance, he or they be in 
no wiſe. Convict or Attaint of High Treaſon, 
nor of other Offences for that Cauſe, by Act 
of Parliament or otherwiſe by any Proceſs 
of Law, whereby he or any of them, ſhall 
Loſe or Forfeit Life, Lands, or Tenements, 
Rents, Poſſeſſions, Hereditaments, Goods, 
Chattels or any other things, but to be fer 
that Deed and Service utterly diſcharged of 
any Trouble Vexation or Loſs. And it any 
Act or Acts or other Proceſs of the Law, 


here- 


- I 1886] 
hereafter thereupon for the ſame happen to 


be made contrary to this Ordinance, that 


Act or Acts or other Proceſs of the Law 
whatſoever that - ſhall be, ſtand and be utter- 
ly void. Provided alway that no Perſon 
or Perſons ſhall take any "Benefit or Advan- 
tage by this Act, which ſhall hereafter de- 
cline from his or chew Nen Allegiance. 1 
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An PF; hols certain Offences be: nice 
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N D bei it Farther enacted that if any 
Perſon ſhall any ways hold and affirm 

or maintain that the Common Laws of this 
Realm, not altered by Parliament, ought 
not to direct the Right of the Crown of 
England; or that our ſaid Sovereign Lady 
Elizabeth the Queen's Majeſty that now is, 
with and by the Authority of the Parlia- 
ment of England, is not able to make Laws 
and Statutes of ſufficient Force and Validity 
to limit and bind the Crown of this Realm, 
and the Deſcent,- Limitation, Inheritance, 
and Government theregf, Every ſuch 1 
| | 1M 
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fon ſo holding, affirming or maintaining du- 
ring the Life of the Queen's Majeſty ſhalj 
be judged a high Traitor, and ſuffer or for. 
feit as in Caſes of High Treaſon is accuſto- 
med; and every Perſon fo holding affir- 
ming or maintaining after the Deceaſe of 
our ſaid Sovereign Lady, ſhall forfeit all his 
Goods and Chattels. | 708 
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A Citation out of a Letter of Lethington the 
Secretary of Scotland to Sir William Cecil 
the Queen of England's Secretary. 


XIO W let us examine the Matter and 
Circumſtances how King Henry VIII. 
was by Statute enabled to diſpoſe the Crown. 
There is a Form in two ſorts preſcribd him 
which he may not tranſgreſs, that is to ſay, 
either by his Letters Patents ſeald with his 
Great Seal, or by his laſt Will fign'd with 
his own Hand: For in this extraordinary 
Caſe he was held to an ordinary and pre- 
ciſe Form; which being not obſerv'd, the 
Letters Patents, or Will cannot work the 
Intent or Effect ſuppos d. And to diſprove 
that the Will was fignd with his own 
Hand; you know that long betore his 
1 | Death 


1188 


Death he never uſed his own : Signing with 
his own Hand- ; and in the time of his 
Sickneſs. being divers Times preſs d to put 
his Hand to the Will written, he refuſed 
to do it. And it ſeemd God would not 
ſuffer him to proceed in an Act fo injurious. 
and prejudicial to the Right Heir of the 
Crown, being his Neice. Then his Death 

approaching ſome as well known to you as 
to me, cauſed William Clark , fometimes 
Servant to Thomas Heweage, to fi ign the ſup- 
poſed Will with a Stamp (for otherwiſe 
fign'd'it was never) and yet notwithſtand- 
ing ſome reſpecting more the Satisfaction 
of their Ambition, and others their private 
than juſt and upright Dealing, procured di- 
vers honeſt Gentlemen, attending in ſeveral 
Rooms about the King's Perſon, to teſtify 
with their Hand-writtings' the Contents of 
the ſaid pretended Will, ſurmis d to be ſign- 
ed with the King's oun Hand. To prove 
this diſſembled and forg'd ſignd Teſta- 
ment, I do refer to ſuch Trials as be yet left. 
Firſt; the Atteſtation of the late Lord Pa. 
ge! publiſhd in the Parliament in Queen 
Marys Time for the Reſtitution of the Duke 
of Norfolk. Next I pray you on my Sove- 
reigns behalf, that the Depoſitions may be 
taken in this Matter of the Marqueſs of 


Wincheſter, Lord Treaſurer of England, the 
Mar- 


| T 189.) 
M arqueſs of Northampton, the Earl of Pem- 
Broke, Sir William Petre, then one of King 
Henry's Secretaries, Sir Henry Nevill, Sir 
Maurice Barkley, Doctor Buts, Edmund Flas 
man Baker, Jol Osbourn, Groom of the 
Chamber, Sir Anthony Denn, if he be liv. 
ing, Terris the Chirurgeon and ſuch as 
have heard David Vincent and others ſpeak 
in this Caſe | and that their Atteſtations 
may be enrolled in the Chancery, and the 
Arches, i in perpetuam rei memoriam. 

Collection of Records at the End of the 
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Number VI. 


4 Citation out of Sir Thomas Craig's: 8 Book of 
the Succeſſion in Anſwer to Doleman 
alias Parſons the Feſuit, who endeavonred 


to ſet up King many VIII s Will. b. 334, 
„ eee 


His Good Man MEWS Doleman) like 
himſelf always adds that the Sealor 

Stamp. was... enough in this Affair, ſo 
that with him it is ſufficient to anſwer the 


| Intention of the Parliament, ſays he, that 
| | i 


Ef [190]. | 
his laſt Will had his Seal (his Stamp * ) 
put to it, tho at the ſame time there is no 
mention in the ſaid Statutes of the Seal 
( Stamp ) to his Teſtament, but of his Sub- 


- ſcription, and in an Affair of that Impor- 


tance as that laſt Will was, that it ſhould 
be ſubſcribed by the King's Hand was the 
leaſt that might be, ſeeing the Seal ccf 
could be put to it by his Amanuem is even af- 
ter his Death. Yet I ſhall ſay nothing of 
thoſe two Acts or Statutes, tho they exceed 
the Condition and Power of Mortals, nor 
how ſuch Power could be given to any Man, 
whatever his Dignity be, in an Hereditary 
Kingdom; ſeeing at that time many things 
may happen which may diſturb his Judg- 
ment; yet tho this might be diſpenced with 
in ſo great aPrince; who could ever eadure 
that an Affair of the greateſt conſequence 
ſnould be entruſted to his Amanuenſis, and to 
his report that he was commanded by the. 
King to ſet the Seal (Stamp) to it, or that ſuch 
Power could be given to him as that by his 
ſetting the Seal (Stamp) to it, the true and 
lawful Succeſſion of the Kingdom ſhould be 
taken away: Who will believe it 2 Certain. 


—_— 


% Thave taken the Liberty after the Word(Seal ) to add 
(Stamp) for Soit ought to have been expreſſed. 


— 


8 . 
ly the Houſe of Suffolk, at this rate, ſhould they 
get the Kingdom, could not owe it to the Right 


of Succeſſion, but to Clark one of the low- + 


eſt ſort of the People,who acknowledged open- 
ly before Queen Mary and her Privy Counſel, and 
_ alſo before the Parliament, that he put the Seal 
(Stamp) to it after King Henry had loſt the Uſe 
of his Reaſon, or was paſt ſenſe and Memory, 
and who alſo was forgiven for that Crime, a 
obtain d the Queen's Pardon upon hisConfeffion. 
For who can be better believed in Crimine falſi, 
that is, in Forgery, than the Author and Forget 
himſelf ? | 553 c 
But Doleman ſays, that the two Acts of Parlia- 
ment cannot in reaſon be eluded and overthrown 
by the Teſtimony of that Clark, or of others, 
concerning himſelf or his own Fact, wherein 
they ſay that the King's Memory was gone when 
the Stamp was put to the Teſtament. But the 
Forgery in putting the Seal (Stamp) to that Pa- 
per may be evidently enough made appear even 
from thoſe two Acts of Parliament themſelves 
remaining in their Force. And it is quite ano- 
ther thing, the King could have done ſuch a 
thing and the King did it. The King alſo 
could by virtue of thoſe two Acts have nomina- 
ted his Succeſſors: But who will ſay that he 
ever did name his Succeſſors? Moreover had 
that Seal (Stamp) been put to the Paper by his 
Command, vet even that did not come up to 
the Intention and Purport of thoſe Two Sta- 
tutes. For as the Biſhop of Roſs obſerves and all 
the Lawyers if the Form appointed be omit- 


— 
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* $i Forma a lege tradita fit omiſſa, ea totus actus vit iatur. 
| ted 
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ted; the whole Proceeding is nulled by that 
Omiſſion *, Eſpecially when that Form that is 
preſcribed for any Reaſonought to be obſerved, F 
even after the reaſon ceaſes, for which it was 
introduced, ... Wherefore unleſs the King had ob- 
ſerve and kept himſelf, to that Formin making 


his laſt Will, which was appointed in thofe two 


V1 


laft Acts, the transferring of the Kingdom from 
the true Heir could never have been eſtabliſhed 
or confirmed by ſuch his Will. But ſeeing this 
reaſon hath been fully explained both by the 
Biſhbp of Reſa and by my ſelf, I forbear to ſay 


af + 


any more of it here. 


But our Author ſays, that this laſt Will of 
IS: *, which was not only authorized: by 
wo Acts of Parliament, but enrolled in the 
e enero to be overthrown by one 
or two Witneſſes. But it's evidently falſe that 


that Will was Authorized by two Parliaments, 
tho? the Power of making ſuch a Will was gant- 


ed to that King by thoſe Parliaments, yet that 
Will was never Ratified. For what was done a 


long time before, cannot ratify what is done 
_ after, eſpecially if it be done in a different Form. 


This Man is an ill Lawyer, a worſe Hiſtorian, 
but the worſt of all Diyines, who thus perverts 
tures, 65 113 e 
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